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DEMAND RESPONSE PURCHASE AGREEMENT
This Demand Response Purchase Agreement (“Agreement”) is made and entered into by and between Pacific Gas and Electric Company, a California corporation (“PG&E” or “Buyer”) and [Seller or Aggregator to insert full corporate name and state of incorporation] (“Seller”), on the latest signature date executed below (“Execution Date”).  Seller and Buyer listed above are each individually considered a “Party” and collectively are considered the “Parties” to the Agreement.  Defined terms not found in this Agreement shall have the meaning found in the most current CAISO Tariff. Buyer and Seller hereby agree to the following:
ARTICLE 1:   GENERAL DEFINITIONS
1.1 “Adjusted AEB” has the meaning set forth in Section 3.6.1. 
1.2 “Affiliate” means, with respect to any entity, any other entity (other than an individual) that, directly or indirectly, through one or more intermediaries, controls, or is controlled by, or is under common control with, such entity. For this purpose, “control” means the direct or indirect ownership of fifty percent (50%) or more of the outstanding capital stock or other equity interests having ordinary voting power. 
1.3 “Aggregated Energy Baseline” or AEB” has the meaning set forth in Section 3.6.
1.4 “Amendment” has the meaning set forth in Section 2.3.1.
1.5 “AutoDR” means the Buyer’s program wherein a Customer may apply and if approved, receive a financial incentive for automated technologies that allow a Customer’s equipment or facilities to reduce demand automatically in response to a DR Event, without the customer taking individual action.
1.6 “Bankrupt” means  with respect to any entity, such entity: (i) files a petition or otherwise commences, authorizes or acquiesces in the commencement of a proceeding or cause of action under any bankruptcy, insolvency, reorganization or similar law, or has any such petition filed or commenced against it, (ii) makes an assignment or any general arrangement for the benefit of creditors, with the exception of debt financing arrangements with senior lenders, (iii) otherwise becomes bankrupt or insolvent (however evidenced), (iv) has a liquidator, administrator, receiver, trustee, conservator or similar official appointed with respect to it or any substantial portion of its property or assets, which appointment is not dismissed within sixty (60) days, or (v) is generally unable to pay its debts as they fall due. 
1.7 “Baseline” means the amount of capacity and energy use from Customers in Seller’s Portfolio from which demand reduction shall be measured as described in Section 3.6 and for which an example is shown in Appendix I.  
1.8 “Baseline Allocation” has the meaning set forth in Section 3.3.1.5.
1.9  “Bundled Service” means the bundled electric service as defined in Electric Rule 1 of PG&E’s Tariff. 
1.10 “Business Day” means any day except a Saturday, Sunday, or a Federal Reserve Bank holiday. A Business Day shall open at 8:00 a.m. and close at 5:00 p.m. local time for the relevant Party’s principal place of business.  The relevant Party, in each instance unless otherwise specified, shall be the Party from whom the notice, payment or delivery is being sent and by whom the notice or payment or delivery is to be received. 
1.11 “CAISO” means the California Independent System Operator Corporation or any successor entity performing similar function.
1.12 “CAISO Tariff” means the California Independent System Operator Corporation, Fifth Replacement FERC Electric Tariff (Open Access Transmission Tariff) as it may be amended, supplemented, or replaced (in whole or in part) from time to time.
1.13 “Capacity Ratio” has the meaning set forth in Section 4.2.1.
1.14 “Commitment Level” means the Energy Reduction that Seller is obligated to provide pursuant to this Agreement during DR Events at the Delivery Point.
1.15 “Community Choice Aggregators” or “CCA” means governmental entities formed by cities or counties to serve the energy requirements of their local residents and businesses and as further defined in Electric Rule 1 of PG&E’s Tariff
1.16 “Community Choice Aggregation Service” or “CCA Service” means services provided to Community Choice Aggregators.  
1.17 “Contract Year(s)” means either or both of the First Contract Year or the Second Contract Year, as indicated.
1.18 “CPUC” means the Public Utilities Commission of the State of California.
1.19 “CPUC Approval” means a final, non-appealable decision issued by the CPUC approving the Agreement, without modification or condition unacceptable to either Party in its sole discretion, as reasonable and assuring the full recovery by Buyer of all of its costs hereunder, subject only to a review of the reasonableness of Buyer’s administration of this Agreement.  
1.20 “Credit Rating” means, with respect to any entity, the rating then assigned to such entity’s unsecured, senior long-term debt obligations (not supported by third party credit enhancements) or if such entity does not have a rating for its senior unsecured long-term debt, then the rating then assigned to such entity as an issuer rating by S&P or Moody’s.  If ratings by S&P and Moody’s are not equivalent, the lower rating shall apply.
1.21 “Customer” means a person or entity receiving one of the following energy services from Buyer pursuant to a Service Agreement for final delivery and not for resale: Bundled Service, Direct Access Service, or CCA Service during the Delivery Term.  
1.22 “Customer Data” means Customer-related information and data that is subject to the CPUC or other rules, regulations and orders regarding customer privacy pursuant to law, including, without limitation, California Public Utilities Code Section 8380 et seq.  
1.23 “Default Load Aggregation Point (DLAP)” has the meaning set forth in the CAISO Tariff.
1.24 “Delivery Month” means the period of time beginning on the first day, and ending at the end of the last day, of each month of the Delivery Season.  
1.25 “Delivery Point” has the meaning set forth in Section 3.1.
1.26 “Delivery Season” has the meaning set forth in Section 3.1.1.3.
1.27 “Delivery Term” means the period of time beginning the Effective Date, and ending December 31, 2014 unless terminated sooner.
1.28 “Direct Access Service” means the service provided by PG&E pursuant to Electric Rule 22 of PG&E’s Tariff which allows any end-use PG&E customer to elect to procure its electricity, and any other CPUC-authorized energy services, directly from non-utility entities known as electric service providers (as defined in Electric Rule 1 of PG&E’s Tariff).  
1.29 “DR Event” means the period of hours in which Seller must provide a Product at such Product’s corresponding Commitment Level. 
1.30 “DR Event Trigger” means Buyer expects the dispatch of electric supply resources with implied heat rates of 15,000 BTU/kWh or greater, and/or when Buyer, in its sole discretion, anticipates conditions or situations that may impact the electric system.
1.31 “DR Hours” means the hours ending (“HE”) 1200 to 1900, Pacific Prevailing Time (“PPT”), Monday through Friday, excluding NERC Holidays.  
1.32 “Effective Date” means the date indicated in Section 2.1.1.
1.33 “Eligible LC Bank” means either (i) a U.S. commercial bank, or (ii) a foreign bank issuing a Letter of Credit through its U.S. branch; and in each case the issuing U.S. bank or foreign bank must be acceptable to Buyer in its sole discretion and such bank must have a Credit Rating of at least “A-” from S&P or “A3”, with a stable outlook designation from Moody’s.
1.34 “Energy Reduction” means the Baseline minus the average demand of each hour from the Service Agreements in Seller’s Portfolio, where the average demand is defined as the energy (in kilowatt hours) consumed during the hour and converted to demand measured in kilowatts.
1.35 “Energy Service Provider” or “ESP)” means an entity who provides electric supply services to Direct Access Customers within PG&E’s service territory.  An ESP may also provide certain metering and billing services to its DA Customers as provided for within these tariffs.
1.36 “Force Majeure” has the meaning set forth in Section 9.1. 
1.37 “Government Action” means action by a Governmental Authority to change the eligibility of the Product, or Commitment Level or portion thereof or to substantially change the requirements for compliance by persons such as a Customer or Seller to provide the Product, Commitment Level or portion thereof, which in either case has a material adverse effect on Buyer’s ability to use the Product, Commitment Level or portion thereof.  
1.38 “Governmental Authority” means any federal, state, local or municipal government, governmental department, commission, board, bureau, agency, or instrumentality, or any judicial, regulatory or administrative body, having jurisdiction as to the matter in question.
1.39 “Hourly Capacity Payments” has the meaning set forth in Section 4.2.1.
1.40 “Interest Amount” means, with respect to an Interest Period, the amount of interest calculated as follows: (a) the sum of (i) the principal amount of Performance Assurance in the form of cash held by Buyer during that Interest Period, and (ii) the sum of all accrued and unpaid Interest Amounts accumulated prior to such Interest Period; (b) multiplied by the Performance Assurance Interest Rate in effect for that Interest Period; (c) multiplied by the number of days in that Interest Period; (d) divided by 360. 
1.41 “Interest Payment Date” means the date of returning unused Performance Assurance held in the form of cash. 
1.42 “Interest Period” means the monthly period beginning on the first day of each month and ending on the last day of each month.
1.43 “Interest Rate” means for any date, the lesser of: (a) the per annum rate of interest equal to the prime lending rate as may from time to time be published in The Wall Street Journal under “Money Rates” on such day (or if not published on such day on the most recent preceding day on which published), plus two percent (2%), and (b) the maximum rate permitted by applicable law. 
1.44 “JAMS” means JAMS, Inc., or its successor entity, a judicial arbitration and mediation service.
1.45 “Letter(s) of Credit” means an irrevocable, non-transferable standby letter of credit, the form of which must be substantially as contained in Appendix II to this Agreement; provided, that, if the issuer is a U.S. branch of a foreign commercial bank, Buyer may require changes to such form; the issuer must be an Eligible LC Bank on the date of Transfer; and the issuing Letter of Credit amount may not be greater than the Maximum Issuing Amount if the total amount of collateral posted by the Seller in the form of Letter of Credit exceeds ten million dollars ($10,000,000.00) on the date of Transfer.
1.46 “Local Capacity Area” or “LCA” means areas defined in PG&E’s service territory including the Greater Bay Area, Greater Fresno Area, Humboldt, Kern, Northern Coast, Sierra, Stockton, and those Outside LCA.  Further information, including links to maps and the CAISO yearly Local Capacity Technical Analysis Study describing the Local Capacity Areas, can be found under the heading “AB1613 CHP Facilities Located within Local Resource Adequacy Areas” at the bottom of the webpage: http://www.pge.com/b2b/energysupply/qualifyingfacilities/AB1613
1.47 “Local Dispatch” means the Product may be called upon by one or more Local Capacity Areas.
1.48 “Locational Marginal Pricing” or “LMP” has the meaning set forth in the CAISO Tariff.
1.49 “Maximum Issuing Amount” means the amount of a Letter of Credit to be issued by an Eligible LC Bank, which cannot exceed the lesser of (i) sixty percent (60%) of the total collateral posted by Seller in the form of Letter of Credit including the Letter of Credit to be issued and (ii) twenty-five million dollars ($25,000,000.00) without Buyer’s prior written consent.
1.50 Meter Data Management Agent” or “MDMA” has the meaning set forth in Electric Rule 22 of PG&E’s Tariff.
1.51 “Monthly Capacity Payment” has the meaning set forth in Section 4.2.
1.52 “MRTU” or “Market Redesign and Technology Upgrade” means the locational marginal pricing market system governed by the CAISO Tariff approved by the Federal Energy Regulatory Commission.
1.53 “NERC Holidays” means the following holidays recognized by the North American Electric Reliability Council, or a successor organization responsible for establishing reliability criteria and protocols: New Year’s Day, Memorial Day, Independence Day, Labor Day, Thanksgiving Day, and Christmas Day.  Three of these days, Memorial Day, Labor Day, and Thanksgiving Day, occur on the same day each year.  Memorial Day is the last Monday in May; Labor Day is the first Monday in September; and Thanksgiving Day is the fourth (4th) Thursday in November.  New Year’s Day, Independence Day, and Christmas Day occur on the same date each year, but in the event any of these holidays occur on a Sunday, the “NERC Holiday” is celebrated on the Monday immediately following that Sunday; and if any of these holidays occur on a Saturday, the “NERC Holiday” remains on that Saturday.
1.54 “Notice”, unless otherwise specified in this Agreement, means written communications by a Party to be delivered by hand delivery, United States mail, overnight courier service, facsimile, or electronic messaging (e-mail).  Appendix III contains the contact information to be used for Notices.
1.55 “Notice of DR Event” has the meaning set forth in Section 3.1.1.
1.56 “Notification Period” means the minimum amount of advance Notice Buyer is obligated to provide Seller prior to Seller beginning the DR Event.
1.57 “Performance” means Seller’s actual Energy Reduction during a DR Event.  
1.58 “Performance Assurance” means the collateral to be provided by Seller in the form of either (i) cash, (ii) a Letter of Credit, or (iii) a guaranty all as more fully set forth in Article 7, Credit Requirements, or any other form of security acceptable to Buyer.
1.59 “Performance Assurance Interest Rate” means the rate per annum equal to the “Monthly” Federal Funds Rate (as reset on a monthly basis based on the latest month for which such rate is available) as reported in Federal Reserve Bank Publication H.15-519, or its successor publication.
1.60 “PG&E Tariff” means  the entire body of effective rates, rentals, charges, and rules, collectively, of PG&E, including title page, preliminary statement, rate schedules, rules, sample forms, service area maps, and lists of contracts and deviations, all as may be revised from time to time, and which can be found at www.pge.com/tariffs.
1.61 “PPT” means Pacific Prevailing Time.
1.62 “Product” means the Energy Reduction that the Seller provides to Buyer at the Delivery Point within the period designated in the Notice of DR Event.   
1.63 “Product Type Reference” means the reference in Table 3.1 corresponding to the Product designated by Seller.
1.64 “RA Capacity” means the maximum amount of deliverable Commitment Level that qualifies for Buyer’s RAR.
1.65 “Renegotiation Period” has the meaning set forth in Section 2.3.
1.66 “Residential Customer” means the class of customers as defined in Electric Rule 1 of PG&E’s Tariff.
1.67 “Resource Adequacy Requirement” or “RAR” means resource adequacy requirements established for load serving entities by the CPUC pursuant to the Resource Adequacy Rulings, or by a Local Regulatory Authority or other Governmental Authority having jurisdiction.
1.68 “Resource Adequacy Rulings” means CPUC Decisions 04‑01‑050, 04-10-035, 05-10-042, 06-06-024, 06-07-031 and any subsequent CPUC ruling or decision, or any other resource adequacy laws, rules or regulations enacted, adopted or promulgated by any applicable Governmental Authority, as such CPUC decisions, rulings, laws, rules or regulations may be amended or modified from time to time during the Term.  
1.69 “Scheduling Coordinator” means an entity meeting the requirements as set forth by the Commission, FERC, and PG&E’s Tariff. 
1.70 “Security” has the meaning set forth in Section 11.3.
1.71 “Seller” means an entity, appointed by a Customer, to act as an aggregator on behalf of said Customer with respect to all aspects of the DR, including but not limited to: (1) the receipt of notices from Buyer; (2) the receipt of capacity and energy payments from Buyer; and (3) the payment of penalties to Buyer.
1.72 “Seller’s Portfolio” means the Customers with electric Service Agreements assembled by Seller and attributed to each Product for participation under this Agreement.
1.73 “Service Agreement” means an agreement denoted by a unique service identification number between Buyer and a person or entity for retail electric service under one of Buyer’s commercial, industrial, or agricultural electric rate schedules, which include  one or more the Net Energy Metering Service schedules except NEMCCSF, and are in the PG&E Tariff.
1.74 “SmartACTM” means the Buyer’s air conditioning direct load control program for residential and small and medium business customers.
1.75 “Technology Incentive” means the Buyer’s program wherein a Customer may apply and if approved, receive a financial incentive to implement enabling technologies.
1.76 “Term” has the meaning set forth in Section 2.2.
1.77 “Termination Payment” means the payment amount equal to the sum of (a) and (b), where (a) is the Settlement Amount and (b) is the sum of all amounts owed by the Defaulting Party to the Non-Defaulting Party under this Agreement, less any amounts owed by the Non-Defaulting Party to the Defaulting Party determined as of the Early Termination Date.
1.78 “Transfer” with respect to Letters of Credit means the delivery of the Letter of Credit conforming to the requirements of this Agreement, by Seller or an Eligible LC Bank to Buyer or delivery of an executed amendment to such Letter of Credit (extending the term or increasing the amount available to Seller thereunder if permitted by the defined term of Eligible LC Bank and Letters of Credit) by Seller or Eligible LC Bank to Buyer.
ARTICLE 2:   GOVERNING TERMS AND CONDITIONS
2.1 Effective Date and Conditions Precedent.  
2.1.1 Conditions Precedent.  Subject to Section  2.2, the Delivery Term shall not commence until the date when all of the following have occurred (the “Effective Date”):
2.1.1.1 CPUC Approval has been obtained;  and
2.1.1.2 Buyer receives a final and non-appealable order of the CPUC that finds that Buyer’s entry into this Agreement is reasonable and that payments to be made by Buyer hereunder are recoverable in rates subject to Buyer’s reasonable administration.
2.1.2 Failure to Meet all Conditions Precedent.  If the Conditions Precedent set forth in Section 2.1.1 are not satisfied or waived in writing by both Parties on or before April 1, 2013, then either Party may terminate this Agreement effective upon receipt of Notice by the other Party.  Neither Party shall have any obligation or liability to the other, including for a Termination Payment or otherwise, by reason of such termination.
2.2 Term and Binding Nature.  The term of this Agreement shall commence upon the Effective Date and shall remain in effect until the conclusion of the Delivery Term (the “Term”) unless terminated sooner pursuant to Article 5.
2.2.1 This Agreement shall thereafter remain in effect until (i) the Parties have fulfilled all obligations with respect to the Product, including payment of damages (whether directly or indirectly such as through set-off or netting) and the undrawn portion of the Performance Assurance, as applicable, is released and/or returned as applicable (the “Satisfaction Date”) or (ii) in accordance with the survival provisions set forth below in Section 2.2.2. 
2.2.2 Notwithstanding anything to the contract in this Agreement, (i) all rights under Section 8.2 and any other indemnity rights shall survive the Satisfaction Date or the end of the Term (whichever is later) for an additional twelve (12) months; (ii) all rights and obligations under Article 11 shall survive the Satisfaction Date or the end of the Term (whichever is later) for an additional two (2) years.
2.2.3 Binding Nature.  
2.2.3.1 This Agreement shall be effective and binding as of the Execution Date only to the extent required to give full effect to, and enforce, the rights and obligations of the Parties under Articles 3 through 11.
2.2.3.2 This Agreement shall be in full force and effect, enforceable and binding in all respects, upon the occurrence of the Effective Date.
2.3 Regulatory Changes.  The Parties acknowledge that the CPUC, which among other things establishes the conditions for the Product, Commitment Level or portions thereof, may subject Buyer to Government Action.  If after the Execution Date a Government Action occurs and Buyer provides Seller with Notice of a Government Action, the Parties agree to use reasonable efforts to modify this Agreement to comply with the Government Action while retaining the original balance of benefits and obligations of the Parties for a period not to exceed forty-five (45) days following Buyer’s Notice of the Government Action (“Renegotiation Period”).   
2.3.1 In the event that the Parties agree on a modification to this Agreement to comply with the Government Action during Renegotiation Period (the “Amendment”), the Parties agree and acknowledge that Buyer may be required to file the Amendment with the CPUC for CPUC Approval and such Amendment may not be effective until and unless the CPUC Approval is obtained.
2.3.2 In the event that the Parties do not enter into an Amendment during the Renegotiation Period or Buyer has not obtained CPUC Approval of the Amendment within two hundred forty (240) days of filing with the CPUC, then Buyer shall have the right, but not the obligation, to terminate this Agreement and the Amendment, as applicable without any further obligation to purchase and receive the Product or Commitment Level, immediately upon Notice to Seller and without further liability of either Party to the other Party. 
ARTICLE 3:   OBLIGATIONS AND Product
3.1 Product.  Seller shall provide to Buyer, and Buyer shall pay for, the Product(s) selected by Seller from Table 3.1.  Seller may select more than one Product from Table 3.1.  Each Product shall be subject to Notice of a DR Event corresponding to each Product selected in Table 3.1.  Each type of Product selected by Seller in Table 3.1 shall be referred to individually or collectively as “Product” for purposes of this Agreement, as applicable.  
Table 3.1:
	
	Product Type Reference
	Type of Product
	Notification Period
	Delivery Point

	· 
	A
	Day-Of with Local Dispatch
	No less than 30 minutes in advance of first hour Buyer has Noticed as a DR Event
	Any one or more LCA

	· 
	B
	Day-Ahead with Local Dispatch
	No later than 3:00PM, PPT on the day before the operating day for which Buyer has Noticed a DR Event 
	Any one or more LCA

	· 
	C
	Day-Of
	No less than 30 minutes in advance of first hour Buyer has Noticed as a DR Event 
	System-wide

	· 
	D
	Day-Ahead
	No later than 3:00PM, PPT on the day before the operating day for which a for which Buyer has Noticed a DR Event
	System-wide


3.1.1 Notice of DR Event.  If a DR Event Trigger occurs, Buyer may, but is not obligated to, provide Notice of a DR Event to Seller for a Product in the manner set forth in Section 3.10, then Seller shall provide Buyer with such Product, in accordance with the Notice of a DR Event and terms of this Agreement; provided that the Parties agree that Seller’s provision of a Product and Buyer’s Notice of a DR Event are subject to the following:
3.1.1.1 Buyer may provide Seller with a Notice of a DR Event only one time in a twenty-four (24) hour period;
3.1.1.2 If Buyer provides Seller with Notice of a DR Event, then Seller must provide the Product, for a minimum of 4 consecutive DR Hours, up to a maximum of 6 DR Hours of such Product per day; 
3.1.1.3 Buyer may provide Seller with Notices of a DR Event to provide up to a total of 80 DR Hours of each Product (“Maximum Hours”) in each of Contract Year during the calendar months of May through October (“Delivery Season”). If Buyer does not request a Product up to the Maximum Hours during the First Contract Year pursuant to Notices of DR Events, then such unused DR Hours may not be used in the Second Contract Year;
3.1.1.4 Buyer may provide a Notice of a DR Event and request a Product from Seller on consecutive days and Seller shall provide such Product, as requested in Buyer’s Notice of a DR Event; 
3.1.1.5 Buyer shall specify the type of Product in the Notice of a DR Event if Seller has selected more than one Product in this Agreement; and
3.1.1.6 Buyer may only request a Product pursuant to a Notice of DR Event according to Seller’s Commitment Level for such Product as indicated by Seller in Article 3.2.  
3.2 Commitment Level.  During the Delivery Term, Seller shall make available to Buyer the Commitment Level corresponding to each Product.  In addition, when Buyer provides Seller with Notice of a DR Event, Seller shall then provide the Product equal to or greater than the Commitment Level indicated in Table 3.2.1. Seller may revise the Commitment Levels as set forth in the following Table 3.2.2.  If Seller is providing more than one type of Product that includes Product Type Reference A or B, Seller shall provide to Buyer a completed Commitment Level chart for each Product selected in the form attached as Appendix IV to indicate LCA by Delivery Season in each Contract Year by February 1st of the Delivery Season.
Table 3.2.1  [Seller to indicate Commitment Level for each Product] 
	Commitment Level in MWs


	
	May
	June
	July
	Aug
	Sept
	Oct

	2013
	
	
	
	
	
	

	2014
	
	
	
	
	
	


Table 3.2.2
	Due Date
	Commitment Level Revisions Schedule

	By February 1, 2013
	Upon Notice to Buyer, Seller may revise the 2013 Commitment Levels by between -15% and +15% from the Commitment Levels in Table 3.2.1 as of the Execution Date to reflect the Seller’s Portfolio.

	By February 1, 2014
	Upon Notice to Buyer, Seller may revise the 2014 Commitment Levels by between -15% and +15% from the Commitment Levels to reflect the Seller’s Portfolio.


3.3 Seller’s Portfolio.  
3.3.1 Customers.  
3.3.1.1 Eligible Customers.  Seller shall provide to Buyer each Product during the Delivery Term only from Customers in Seller’s Portfolio that have a Service Agreement with Buyer.  Seller agrees and shall permit Customers in the Seller’s Portfolio to seek funding through the Buyer’s AutoDR and the Technology Incentive.
3.3.1.2 Ineligible Customers.  Seller agrees that the following Customers shall not be included or are ineligible to participate in Seller’s Portfolio during the Delivery Term: (a) Customers that receive electric power from third parties, other than through Direct Access Service or CCA; (b) Customers with Service Agreements for full standby service; (c) Customers with capacity loads less than 200kW who are SmartACTM participants; and (d) Residential Customers.
3.3.1.3 Seller’s Relationship with Customer. The terms and conditions of the agreements governing the relationship between Seller and a Customer with respect to such Customer’s participation in a demand response program and Seller’s Portfolio are independent of Buyer.  Seller agrees to resolve any disputes arising between Seller and its Customer.  
3.3.1.4 Customer Election. Seller agrees and acknowledges that a Customer may elect to participate in or withdraw from Seller’s Portfolio at any time during the Delivery Term.  Notwithstanding the prior sentence, changes to the Seller’s Portfolio shall not alter the Commitment Level designated by Seller in Table 3.2.1 for each Product. 
(a) Customer Participation in or Withdrawal from Seller’s Portfolio.  Seller shall submit to Buyer a form indicating Customer’s participation in or withdrawal from Seller’s Portfolio as provided in Appendix V (“Seller’s Notice to Add or Delete Customers Participating in the AMP Program”), which shall identify the Service Agreements to be included in the Seller’s Portfolio and shall be executed by authorized representatives of both Seller and Customer and Seller shall provide the executed forms to Buyer. 
(b) Customer Elects to Withdraw from Seller’s Portfolio.  Seller shall provide each Customer in Seller’s Portfolio with the form of election to withdraw from Seller’s Portfolio as provided in Appendix VI (“Election to Withdraw Form”), which Customer may also request from Buyer.  In the event Customer elects to withdraw from Seller’s Portfolio, Seller acknowledges that the Election to Withdraw Form shall be executed by an authorized representative of Customer.  Seller acknowledges that Customer may provide the executed Election to Withdraw Form, which identifies the Service Agreement(s) to be removed from Seller’s Portfolio, directly to Buyer with a copy to Seller.
(c)  Effectiveness of Customer Election.  Election of Customer to participate in or withdraw from Seller’s Portfolio shall be effective and binding on the Parties at the end of the then current calendar month in which Buyer received the respective form identifying the Service Agreement(s) to which the Customer election applies; provided Buyer receives such form at least fifteen (15) calendar days prior to the end of the then current month.
3.3.1.5 List of Service Agreements in Seller’s Portfolio.  Seller shall provide Buyer with a list of Customers in each Seller’s Portfolio in the form set forth in Appendix VII (“Seller’s Portfolio List”) at least thirty (30) calendar days prior to the start of each month during the Delivery Term. Seller may provide Buyer with Seller’s Portfolio List electronically by Notice in accordance with Article 13.  
(a) Seller shall include the following in Seller’s Portfolio List for each Product, all in the format set forth in Appendix VII:
(i) Baseline and Delivery Point according to each Product; 
(ii) allocation of Service Agreements according to AEB Baseline or Adjusted AEB Baseline (“Baseline Allocation”); provided that (A) a single Service Agreement must be allocated to either AEB Baseline or Adjusted AEB Baseline; and (B) a Service Agreement cannot be reallocated during the Delivery Season in a Contract Year; and
(iii) identification of the location of each Service Agreement by LCA, if Seller is providing Buyer with Product Type Reference A or B as designated in Section 3.1.
(b) Following Buyer’s receipt of a Seller’s Portfolio List, Buyer shall review and approve changes to Seller’s Portfolio as soon as practical by Notice to Seller.  A Service Agreement can participate in only one Seller’s Portfolio for each Product during each Delivery Season.  If a Customer election occurs according to Section 3.3.1.4 above with respect to a Service Agreement that included in another Seller’s Portfolio during the same Delivery Season, Buyer shall not include that Service Agreement in the Seller’s Portfolio List. 
(c) Each Seller’s Portfolio List which Buyer has approved according to Section 3.3.1.5(a) shall be effective and binding on the Parties at the end of the then current calendar month in which Buyer received the Seller’s Portfolio List; provided Buyer receives the Seller’s Portfolio List at least fifteen (15) calendar days prior to the end of the then current month.  If Buyer receives the Seller’s Portfolio List less than fifteen (15) calendar days prior to the end of the then current month, then changes to Seller’s Portfolio will be effective the following month.   
3.3.1.6  Dual Participation.  Seller may include in a Seller’s Portfolio Service Agreements that are concurrently enrolled in one additional Buyer demand response program (“Additional Program”) as long as Seller (a) has not selected the same type of Notification Period in Table 3.1 as the Additional Program for which the Service Agreement is concurrently enrolled and (b) the Additional Program compensates the Customer corresponding to such Services Agreements for Energy Reduction only.  In case of simultaneous occurrence of a DR Event under this Agreement and a similar event under an Additional Program, the Product provided by Seller performing the DR Event attributed from a Service Agreement shall only be compensated through the Seller’s Portfolio pursuant to this Agreement and not pursuant to any other agreement or the Additional Program, pursuant to CPUC in D. 09-08-027 and D.12-04-045, as amended or supplement from time to time.  
3.3.2 Minimum Seller’s Portfolio Size.  During the Delivery Term, each Seller’s Portfolio shall be a minimum of 5 MW. 
3.4 Resource Adequacy.  Buyer has exclusive rights to all RA or RA Capacity related products, including, but not limited to, capacity tags, capacity credits, or installed capacity products, associated with the Product and Seller making available to Buyer the Commitment Level (collectively “RA Product”).  Seller shall comply with any CPUC or CAISO requirements for assigning RA Product to Buyer. Seller and Buyer agree that throughout the Delivery Term, the Parties shall consider all commercially reasonable actions, and execute any and all documents or instruments, reasonably necessary to enable Buyer to use the RA Product to satisfy Buyer's RAR.  
3.5 Testing.  
3.5.1 Buyer may require Seller to demonstrate its ability to deliver a Product by conducting a test (“DR Event Test”).  Buyer may request a DR Event Test by Notice to Seller no more than two times per Contract Year.  Each DR Event Test shall be scheduled during the Delivery Term by Buyer in accordance with Section 3.1.1 and shall be no longer than four (4) hours and no less than two (2) hours. Upon receipt of Notice of DR Event Test from Buyer, Seller shall provide the Product which is the subject of such Notice equal to the corresponding Commitment Level.  The number of hours in the DR Event Tests for each Product shall be applied to the Maximum Hours for the Contract Year for such Product and Seller shall be compensated for a DR Event Test as described in Article 4. 
3.5.2 If Seller does not provide the Product to Buyer during the DR Event Test equal to the corresponding Commitment Level, Seller shall have thirty (30) days from the date of the DR Event Test to correct the deficiency by providing Buyer with Notice of a request for another DR Event Test (“DR Event Re-Test”) with an explanation of Seller’s inability to provide Product.  Buyer shall then schedule a DR Event Re-Test at its discretion in accordance with Section 3.1.1.  If the results of the DR Event Re-Test do not demonstrate that Seller is able to deliver Product, the Monthly Capacity Payment from the date of the failed DR Event Test until Buyer provides another Notice of a DR Event shall be based upon the higher of the Product provided by Seller in either the failed DR Event Test or the failed DR Event Re-Test. Any hours during a DR Event Re-Test which Seller provides the Product shall not apply to the Maximum Hours for the Contract Year. 
3.6 Baseline Calculation.  No later than the fifth (5th) calendar day of the month following a Delivery Month in which Buyer provided a Notice of a DR Event, Seller shall provide to Buyer a valid accounting of Aggregated Energy Baseline (“AEB”) for the preceding month, in a format consistent with  Appendix I.  The “AEB” means the average of the ten (10) similar days prior to a DR Event of interval data for all DR Hours, where the interval data is the hourly summation of the load of the Service Agreements in Seller's Portfolio.  Seller shall calculate the AEB based on the then current Seller’s Portfolio for the Delivery Month.  The past ten (10) similar days shall include Monday through Friday, excluding the days of the DR Event, and NERC Holidays.  The AEB calculation is illustrated in Appendix I. 
3.6.1 For some or all of the Service Agreements in Seller’s Portfolio for each Product, Seller can choose to apply an optional day-of adjustment on the AEB (“Adjusted AEB”), where the day-of adjustment is the average load of the first three of the four hours prior to the event divided by the average load of the corresponding hours from the past 10 similar weekdays.  The adjustment shall be symmetrical (upward or downward, as indicated by usage in the window time period), and cannot exceed plus or minus forty percent (40%).  
3.6.2 No later than April 1st of each Contract Year, Seller shall provide Buyer with Notice of which Service Agreements in the Seller’s Portfolio for each Product shall have the Adjusted AEB designation as part of the form described in Section 3.3.1.4(a) and provided in Appendix VII (“Seller’s Portfolio List”).  The Adjusted AEB designation shall be applicable for the Delivery Season in the Contract Year.    
3.6.3 For the purposes of this Agreement, Baseline shall refer to the Seller’s designation in the Seller’s Portfolio List.
3.7 Sellers Access to Customer Specific Use Data.  For Customers where Buyer is the Meter Data Management Agent, Seller shall provide Buyer with an “Authorization to Receive Customer Information or Act on Customer’s Behalf” in the form described in Appendix VIII signed by the Customer in Seller’s Portfolio.  Seller shall request Buyer to initiate the vendor security review process as required by the CPUC through the new rules adopted regarding privacy and security protections for energy usage data (i.e., D.11-07-056) and as further described in Appendix IX.  Seller can access Customer Data only after Seller completes the vendor security review process. 
3.8 Forecasting and Scheduling
3.8.1 Monthly Delivery Forecast.  Ten (10) Business Days before the beginning of each Delivery Month, Seller shall provide to Buyer an hourly forecast for the following Delivery Month (“Monthly Delivery Forecast”), broken down by LCA and designated by type of Customer and Product as set forth in Appendix X. Seller shall provide Buyer with a copy of any and all updates to such forecast indicating a change in forecasted Product from the then-current Monthly Delivery Forecast, two (2) Business Days before the beginning of each Delivery Month.  Seller shall provide to Buyer such forecasts by Notice to both Buyer's internet site and to the following email notification address (AMPPROGRAM@pge.com). 
3.8.2 Change in Availability Notice.  In the event that the Seller is unable to provide the Commitment Level at any time (a “Change in Availability”), Seller shall use commercially reasonable efforts to notify Buyer of any Change in Availability as soon as practical after the occurrence of such change.  Seller’s Notice to Buyer of Change in Availability shall include a written estimate of the expected deviation from the Commitment Level, its expected duration, the Delivery Point where the Change in Availability is occurring, and the causes of such Change in Availability. Seller shall also notify Buyer in writing upon the return of the Commitment Level availability.  The Change in Availability Notice shall be for information purposes only and shall not excuse or release Seller from its obligations under this Agreement. 
3.8.3 Bundled Customer Scheduling.  Buyer shall be the Scheduling Coordinator or shall designate a qualified third party to fulfill such role (collectively “SC”) for all portions of each Product delivered to Buyer by Seller from a Seller’s Portfolio which result from a Bundled Customer.  Notwithstanding Buyer’s or its agent’s role as the SC, Seller shall be required to provide monthly notifications and shall cause Bundled Customers that are part of a Seller’s Portfolio to reduce energy use consistent with Seller’s obligations to provide a Product to Buyer.  
3.8.4 Direct Access Customer and CCA Customer Scheduling.  
3.8.4.1 Each of Seller and Buyer shall be its own SC for all portions of a Product which result from a Direct Access Service or CCA Customers.  Seller’s SC shall be a person or entity designated by Seller to perform the responsibilities and assume the obligations defined for a SC in the CAISO Tariff, including but not limited to paying the CAISO for any uninstructed deviation penalties. Buyer shall provide Seller with such data as may be necessary for Seller to carry out its responsibilities as SC.  Buyer shall have no obligation or liability of any kind with respect to any real-time deliveries or any unobstructed deviations related to Direct Access Service or CCA Customers in a Seller’s Portfolio.
3.8.4.2 Seller shall arrange with the ESP of its Direct Access Service or CCA Customers before including Direct Access Service or CCA Customers in a Seller’s Portfolio.  For every DR Event, Seller will use best efforts to notify ESPs whose Customers’ load reduction will be used to perform the DR Event.  Buyer will not compensate Seller for the Performance of Direct Access Service or CCA Customers during DR Events.  Seller shall receive Monthly Capacity Payments from Buyer for Direct Access Service or CCA Customers’ as applicable under this Agreement.  For avoidance of doubt, this Section 3.8.4.2 should not prevent Direct Access Service or CCA Customers from entering into arrangements with their respective ESPs or CCAs to receive part or all of the benefits derived from the Direct Access Service or CCA Customers’ Energy Reductions during DR Events.
3.8.5 Changes in Scheduling Protocol.  The Parties recognize that electric system conditions may change and that the scheduling protocols may need modification in order for the benefits of the Product to be fully utilized.  The Parties agree to meet to discuss amendments to the Agreement to accommodate such changes.  The provisions of this Section 3.8.5, however, shall not be construed to modify the provisions of Section 2.3 regarding a Government Action.
3.9 Metering and Communications Equipment.  Each Customer must have an approved interval meter and approved meter communications equipment installed and operating prior to being included in a Seller’s Portfolio. An approved interval meter is capable of recording usage in 15‑minute intervals and being read remotely by Buyer.  
3.9.1 Seller shall notify the Customers in Seller’s Portfolio that Buyer will provide and install an interval recording meter at no cost to a Customer if metering and communication equipment are required in order for Buyer to receive the Product; provided that Buyer shall determine the type of metering equipment to be installed and shall be the MDMA for all Customers in Seller’s Portfolio.  
3.9.2 Seller may request from Buyer any additional facilities that Seller deems reasonably necessary to perform its obligations under this Agreement which additional facilities are in addition or substitution to Buyer’s standard facilities.  Seller shall make such requests and shall be responsible for all expenses pursuant to the Agreement to Install Applicant Requested Common Special Facilities described in Appendix XI and such request shall be processed by Buyer accordingly. 
3.10 Notification Equipment and Methods.  Seller shall have and pay for: (1) access to the internet and an e-mail address to receive Notices and (2) an alphanumeric pager that is capable of receiving a test message sent via the Internet.  Buyer shall provide to Seller Notice of DR Event using one or more of the methods described in this Section 3.10. Seller shall notify the Customers in a Seller’s Portfolio of a DR Event.
3.11 Program Research And Analysis.  Seller shall ensure that all Customers in a Seller’s Portfolio allow personnel from the California Energy Commission and/or Buyer, and their agents, reasonable access to Customers’ premises to conduct a site visit for measurement and evaluation, access to the Customer’s interval meter data, and complete any surveys needed to enhance this Agreement.   
3.12 Code of Conduct.  Seller shall comply with Buyer’s Code of Conduct for Contractors, Consultants, Suppliers, and Vendors (“Code of Conduct”).  This Code of Conduct requires that Seller demonstrate a strong commitment to compliance and ethics as a foundation to a successful business.  Seller’s performance of its obligations under this Agreement must be performed in full compliance with the Code of Conduct.  The Code of Conduct is available at Buyer’s website, www.PGE.com, at the following link:
http://www.pge-corp.com/aboutus/ethics_compliance/con_con_ven/index.shtml
ARTICLE 4:   COMPENSATION; MONTHLY PAYMENTS 
4.1 Payment Calculation. Buyer shall pay Seller for providing the Product to Buyer and for making the Commitment Level available to Buyer.  For each Product and corresponding Commitment Level, the “Monthly Payments” shall mean and be the sum of the Monthly Capacity Payment and the Monthly Performance Payment.  The Monthly Capacity Payment for each Product is set forth in Section 4.2 and the Monthly Performance Payment is set forth in Section 4.3.
4.2 Capacity Payment.  
[Seller to indicate annual capacity price for each Product.]
The annual capacity price is $____/kW-year for Product Type Reference [Seller to indicate Product Type Reference from Table 3.1] (“Annual Capacity Price”).  The “Monthly Capacity Price” means and is calculated as a percentage of the Annual Capacity Price (“Monthly Capacity Price Factor”) as shown on Table 4.2 below. For example, the Monthly Capacity Price Factor for May is 5%; therefore, the Monthly Capacity Price for May is 5% of the Annual Capacity Price.  Subsequently, the Monthly Capacity Payment is the product of the Monthly Capacity Price and the Commitment Level for months when a Notice of DR Event was not provided by Buyer.  For months when Buyer provides a Notice of DR Event, the Monthly Capacity Payment is calculated as shown in Section 4.2.1 below.
Table 4.2
	Monthly Capacity Price Factor 

	May
	June
	July
	Aug
	Sept
	Oct
	Total

	5%
	6%
	26%
	36%
	23%
	4%
	100%


4.2.1 Monthly Capacity Payment When a DR Event Occurs.  If Buyer provides Seller with a Notice of a DR Event during a Delivery Month, Seller shall be paid an Hourly Capacity Price for the Performance.  The “Hourly Capacity Price” means and is the Monthly Capacity Price divided by the number of hours of all DR Events in the Delivery Month.  The “Monthly Capacity Payment” means and is the sum of the Hourly Capacity Payments for each hour of the DR Event for such month.   The Hourly Capacity Payment means and is calculated based on the ratio of Seller’s Performance to its Commitment Level per hour (“Hourly Capacity Ratio”) pursuant to Table 4.2.1 below and as further illustrated in Appendix XII (“Example Calculation of Monthly Capacity Payment”).  The Hourly Capacity Ratio cannot be greater than the Commitment Level or less than zero (0).
Table 4.2.1
	Hourly Capacity Ratio
	Hourly Capacity Payment Calculation

	1.00
	Hourly Capacity Price 
(= Monthly Capacity Price / # hours of DR Event for the month payment is being calculated)

	> 0.90 and  < 1.00
	[Hourly Capacity Price] x [Hourly Capacity Ratio]

	> 0.75 and <0.90
	[Hourly Capacity Price] x [0.50]

	> 0.50 and < 0.75
	Zero (0)

	> 0 and < 0.50
	[Hourly Capacity Price] x [(Hourly Capacity Ratio – 0.50)]. 
Reduction Payment shall be paid by Seller to Buyer.


4.3 Monthly Performance Payment.  If Buyer provides Notice of a DR Event, Seller shall be paid the CAISO’s DLAP LMP Price for its Performance for each hour of the DR Event (“Hourly Performance Payment”).  The “Monthly Performance Payment” means and is the sum of all Hourly Performance Payments in such month.  Buyer shall not pay Seller for Performance that exceeds 150 percent of the Commitment Level in any hour.  Seller shall not be compensated for Performance from CCA or Direct Access Customers in a Seller’s Portfolio. 
4.3.1.1 If Buyer does not provide Notice of a DR Event during the Delivery Month, then the Monthly Performance Payment is zero (0). 
4.3.1.2 If Buyer provides Notice of one or more DR Events during the Delivery Month, the Hourly Performance Payment will be based on Seller’s performance of a DR Event and is determined as follows:
(a)
If Performance HR ≥ Commitment Level 
Hourly Performance Payment HR = [Energy Reduction from Bundled Customers HR] x [DLAP LMP price for the hour in the DR Event]

Maximum Hourly Performance Payment HR = 1.5 * Commitment Level 
(b)
If Performance HR  < Commitment Level 
Hourly Performance Payment HR = [Energy Reduction from Bundled Customers HR x DLAP LMP price for the hour in the DR Event] – [(Commitment Level HR - Energy Reduction HR) x [(DLAP LMP price for the hour in the DR Event)]
Appendix XIII contains an example of how the Monthly Performance Payment is calculated for a DR Event.
ARTICLE 5:   EVENTS OF DEFAULT; PERFORMANCE REQUIREMENT; REMEDIES
5.1 Events of Default.  An “Event of Default” shall mean, with respect to either Party (a “Defaulting Party”), the occurrence of any of the following: 
5.1.1 failure to make any payment required pursuant to this Agreement when due if such failure is not remedied within three (3) Business Days after Notice; 
5.1.2 any representation or warranty made by such Party herein is, or becomes, false or misleading in any material respect when made or when made or repeated; 
5.1.3 failure to perform any material covenant or obligation set forth in this Agreement if such failure is not remedied within three (3) Business Days after Notice; 
5.1.4 such Party or its guarantor becomes Bankrupt; or
5.1.5 such Party consolidates or amalgamates with, or merges with or into, or transfers all or substantially all of its assets to, another entity and, at the time of such consolidation, amalgamation, merger or transfer, the resulting, surviving or transferee entity fails to assume all the obligations of such Party under this Agreement to which it or its predecessor was a party by operation of law or pursuant to an agreement reasonably satisfactory to the other Party.
5.2 Seller’s Events of Default.  With respect to Seller as the Defaulting Party, the occurrence of any of the following shall also be an “Event of Default”:
5.2.1 failure to provide at least 50% of the Commitment Level (a “Below 50% Performance Event”) for each of three (3) separate DR Events during a Contract Year. To count as a Below 50% Performance Event for the purpose of determining an Event of Default only, the second and third Below 50% Performance Event must be at least 30 days after the previous Below 50% Performance Event.  
5.2.2 failure to satisfy the creditworthiness and collateral requirements set forth in Article 7.  
5.3 Declaration of an Early Termination Date Amounts.  If an Event of Default with respect to a Defaulting Party shall have occurred and be continuing, the other Party (the “Non-Defaulting Party”) shall have the right (i) to send Notice, designating a day, no earlier than the day such Notice is deemed to be received and no later than twenty (20) days after such Notice is deemed to be received, as an early termination date of this Agreement (“Early Termination Date”) on which to collect the Termination Payment, (ii) to accelerate all amounts owing between the Parties, terminate this Agreement and end the Delivery Term effective as of the Early Termination Date, (iii) withhold any payments due to the Defaulting Party under this Agreement, (iv) suspend performance, (v) exercise this right pursuant to Section 7.2 to draw upon and retain Performance Assurance, and (vi) exercise any other rights or remedies available at law or in equity to the extent otherwise permitted under this Agreement. 
5.4 Calculation of Termination Payment.  The Non-Defaulting Party shall calculate the “Settlement Amount” owed the Non-Defaulting Party as of the Early Termination Date, where the Settlement Amount shall be the dollar amount equal to twenty percent (20%) of the total aggregate amount of Monthly Capacity Payments based on Seller’s most recent Commitment Level provided pursuant Section 3.2 for the remaining Delivery Term.    The Parties agree that the damages sustained by a Party due to an Event of Default would be difficult or impossible to determine, or that obtaining an adequate remedy would be unreasonably time consuming or expensive and therefore agree that the payment of a Settlement Amount by a Defaulting Party to a Non-Defaulting Party shall be liquidated damages and not a penalty.  The Non-Defaulting Party shall not have to enter into replacement transactions to establish a Settlement Amount. 
ARTICLE 6:   PAYMENT
6.1 Billing Period.  Two calendar months shall be the standard period for all payments due and owing under this Agreement.  As soon as practicable after the end of each month, the Seller shall render Buyer an invoice for the payment obligations, if any, incurred hereunder during the preceding two months.
6.2 Timeliness of Payment.  Unless otherwise agreed by the Parties, all invoices under this Agreement shall be due and payable in accordance with each Party’s invoice instructions on or before the later of the twentieth (20th) day of each month, or tenth (10th) day after receipt of the invoice or, if such day is not a Business Day, then on the next Business Day.  The charges under applicable PG&E electric rate schedules will not be adjusted for any Customer as a result of actions taken based upon this Agreement.   
6.3 Disputes and Adjustments of Invoices.  A Party may, in good faith, dispute the correctness of any invoice or any adjustment to an invoice, rendered under this Agreement or adjust any invoice for any arithmetic or computational error within twelve (12) months of the date the invoice, or adjustment to an invoice, was rendered.  In the event an invoice or portion thereof, or any other claim or adjustment arising hereunder, is disputed, payment of the undisputed portion of the invoice shall be required to be made when due, with notice of the objection given to the other Party.  Any invoice dispute or invoice adjustment shall be in writing and shall state the basis for the dispute or adjustment.  Payment of the disputed amount shall not be required until the dispute is resolved.  Upon resolution of the dispute, any required payment shall be made within two (2) Business Days of such resolution along with interest accrued at the Interest Rate from and including the due date to but excluding the date paid.  Inadvertent overpayments shall be returned upon request or deducted by the Party receiving such overpayment from subsequent payments, with interest accrued at the Interest Rate from and including the date of such overpayment to but excluding the date repaid or deducted by the Party receiving such overpayment.  Any dispute with respect to an invoice is waived unless the other Party receives Notice within twelve (12) months after the invoice is rendered or any specific adjustment to the invoice is made.  If an invoice is not rendered within two (2) months after the close of the month for which the invoice was to be calculated, the right to payment for such performance is waived.
6.4 Netting of Payments.  The Parties hereby agree that they shall discharge mutual debts and payment obligations due and owing to each other on the same date through netting, in which case all amounts owed by each Party to the other Party under this Agreement shall be netted so that only the excess amount remaining due shall be paid by the Party who owes it.  If no mutual debts or payment obligations exist and only one Party owes a debt or obligation to the other during the monthly billing period, that Party shall pay such sum in full when due.
6.5 Grant of Security Interest/Remedies.  To secure its obligations under this Agreement,  Seller hereby grants to the Buyer a present and continuing security interest in, and lien on (and right of setoff against), and assignment of, all Performance Assurance and any and all proceeds resulting therefrom or the liquidation thereof, whether now or hereafter held by, on behalf of, or for the benefit of, Buyer, and Seller agrees to take such action as the Buyer reasonably requires in order to perfect Buyer’s first-priority security interest in, and lien on (and right of setoff against), the Performance Assurance and any and all proceeds resulting therefrom or from the liquidation thereof.  Upon or any time after the occurrence or deemed occurrence and during the continuation of an Event of Default or an Early Termination Date, the Non-Defaulting Party may do any one or more of the following:  (i) exercise any of the rights and remedies of a secured party with respect to all Performance Assurance, including any such rights and remedies under law then in effect; (ii) exercise its rights of setoff against any and all property of the Defaulting Party in the possession of Buyer or its agent; (iii) draw on any outstanding Letter of Credit issued for its benefit; and (iv) liquidate all Performance Assurance then held by or for the benefit of Buyer free from any claim or right of any nature whatsoever of Seller, including any equity or right of purchase or redemption by Seller.  Buyer shall apply the proceeds of the collateral realized upon the exercise of any such rights or remedies to reduce Seller’s obligations under the Agreement (Seller remaining liable for any amounts owing to Buyer after such application), subject to Buyer’s obligation to return any surplus proceeds remaining after such obligations are satisfied in full.
ARTICLE 7:   CREDIT REQUIREMENTS
7.1 Performance Assurance.  To secure its obligations under this Agreement beginning on the Effective Date and continuing until all amounts due and owing between the Parties at the end of the Term have been paid to the satisfaction of Buyer, Seller agrees to maintain Performance Assurance in an amount equal to the higher of (A) twenty percent (20%) of the total aggregate amount of Monthly Capacity Payments based on Seller’s Commitment Level for 2013 pursuant to Section 3.2, or (B) twenty percent (20%) of the total aggregate amount of Monthly Capacity Payments based on Seller’s Commitment Level provided pursuant to amounts defined in or subsequent changes following the revisions schedule designated in Section 3.2 for 2014.  Seller shall provide such Performance Assurance by the Effective Date and if needed, adjust the Performance Assurance amount pursuant to this Article 7 on or before February 1st of each Delivery Season.  Seller shall provide the Performance Assurance in the form of cash, Letter of Credit, or guaranty.
7.1.1.1 Notwithstanding Section 7.1, if Seller has a long term issuer Credit Rating of Baa3 or higher by Moody’s and BBB- or higher by S&P, then Seller will not be required to post Performance Assurance as required in Section 7.1.  If the Seller’s Credit Rating falls below Baa3 by Moody’s or BBB- by S&P during the Term, then Seller will be required to post Performance Assurance according to Section 7.1 within five (5) Business Days following Buyer’s Notice.  If, during the Term, Seller’s guarantor’s long term issuer Credit Rating falls below Baa3 by Moody’s or BBB- by S&P, the Seller will be required to provide replacement Performance Assurance according to Section 7.1 within five (5) Business Days following Buyer’s Notice.
7.2 Use and Return of Performance Assurance.  Buyer shall be entitled to draw upon the Performance Assurance posted by Seller for any damages arising upon Buyer’s declaration of an Early Termination Date.  Buyer shall return the unused portion of Performance Assurance, including the payment of any interest due thereon, to Seller promptly after the following have occurred: (a) the Term of the Agreement has ended, or subject to Section 5.3, an Early Termination Date has occurred, as applicable; (b) all payment obligations of the Seller arising under this Agreement have been met, including, but not limited to the Termination Payment, indemnification payments or other damages are paid in full (whether directly or indirectly such as through set-off or netting). 
7.3 Letters of Credit.  Performance Assurance provided in the form of a Letter of Credit shall be subject to the following provisions:
7.3.1 If Seller has provided a Letter of Credit pursuant to any of the applicable provisions in this Article 7, then Seller shall renew or cause the renewal of each outstanding Letter of Credit on a timely basis in accordance with this Agreement.  
7.3.2 In the event the issuer of such Letter of Credit (i) fails to maintain the requirements of an Eligible LC Bank or Letter of Credit, (ii) indicates its intent not to renew such Letter of Credit, or (iii) fails to honor Buyer’s properly documented request to draw on an outstanding Letter of Credit by such issuer, Seller shall cure such default by complying with either (A) or (B) below in an amount equal to the outstanding Letter of Credit, and by completing the action within five (5) Business Days after the date of Buyer’s Notice to Seller of an occurrence listed in this subsection (Seller’s compliance with either (A) or (B) below is considered the “Cure”): 
(a) providing a substitute Letter of Credit that is issued by an Eligible LC Bank, other than the bank failing to honor the outstanding Letter of Credit, or
(b) posting cash.
If Seller fails to Cure or if such Letter of Credit expires or terminates without a full draw thereon by Buyer, or fails or ceases to be in full force and effect at any time that such Letter of Credit is required pursuant to the terms of this Agreement, then Seller shall have failed to meet the creditworthiness or collateral requirements of Article Seven.
7.3.3 Notwithstanding the foregoing in Section 7.3.2, if, at any time, the issuer of such Letter of Credit has a Credit Rating on “credit watch” negative or developing by S&P, or is on Moody’s “watch list” under review for downgrade or uncertain ratings action (either a “Watch”),  then Buyer may make a demand to Seller by Notice (“LC Notice”) to provide a substitute Letter of Credit that is issued by an Eligible LC Bank, other than the bank on a Watch (“Substitute Letter of Credit”).  The Parties shall have thirty (30) Business Days from the LC Notice to negotiate a Substitute Letter of Credit (“Substitute Bank Period”). 
7.3.3.1 If the Parties do not agree to a Substitute Letter of Credit by the end of the Substitute Bank Period, then Buyer shall provide Seller with Notice within five (5) Business Days following the expiration of the Substitute Bank Period (“Ineligible LC Bank Notice Period”) that either:
(a) Buyer agrees to continue accepting the then currently outstanding Letter of Credit from the bank that is the subject of the LC Notice, but such bank shall no longer be an Eligible LC Bank (“Ineligible LC Bank”) and Buyer will not accept future or renewals of Letters of Credit from the Ineligible LC Bank; or
(b) the bank that is the subject of the LC Notice is an Ineligible LC Bank and Seller shall then have thirty (30) days from the date of Buyer’s Notice to Cure pursuant to Section 7.3.2 and, if Seller fails to Cure, then the last paragraph in Section 7.3(b) shall apply to Seller.
7.3.3.2 If the Parties have not agreed to a Substitute Letter of Credit and Buyer fails to provide a Notice during the Ineligible LC Bank Notice Period above, then Seller may continue providing the Letter of Credit posted immediately prior to the LC Notice.
7.3.4 In all cases, the reasonable costs and expenses of establishing, renewing, substituting, canceling, increasing, reducing, or otherwise administering the Letter of Credit shall be borne by Seller.
7.4 Guaranty.  If Seller chooses to provide a guaranty to satisfy obligations arising under this Agreement, it shall be in the form of Appendix XIV executed by Seller and a third party that has a Credit Rating of at least BBB- from S&P and Baa3 from Moody's. 
7.5 Cash Deposit.  Buyer shall pay interest on cash held as Performance Assurance at the Performance Assurance Interest Rate and on the Interest Payment Date.  All accrued interest on the unused Performance Assurance, if applicable, shall be transferred to Seller in the form of cash by wire transfer to the bank account specified under “Wire Transfer” in Section 13.1
ARTICLE 8:   LIMITATIONS OF LIABILITY; INDEMNIFICATION; REMEDIES
8.1 Limitation of Liability.  IF NO REMEDY OR MEASURE OF DAMAGES IS EXPRESSLY SET FORTH HEREIN, EACH PARTY’S LIABILITY SHALL BE LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS EXPRESSLY HEREIN PROVIDED, NEITHER PARTY SHALL BE LIABLE FOR CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES, BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION OR OTHERWISE.  IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO, INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH NEGLIGENCE BE SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE.  
the parties confirm that the express remedies and measures of damages provided in this agreement satisfy the essential purposes hereof. for breach of any provision for which an express remedy or measure of damages is provided, such express remedy or measure of damages shall be the sole and exclusive remedy, the obligor’s liability shall be limited as set forth in such provision and all other remedies or damages at law or in equity are waived.  
8.2 Indemnification.
8.2.1 Indemnity by Seller.  Seller shall release, indemnify and hold harmless Buyer or Buyers’ respective directors, officers, agents, and representatives against and from any and all loss, Claims, actions or suits, including costs and attorney’s fees resulting from, or arising out of or in any way connected with (i) the Product provided or DR Event performed, under this Agreement, (ii) Seller’s operation and/or  maintenance of the Operation Center, or (iii) Seller’s actions or inactions with respect to this Agreement, including, without limitation, any loss, Claim, action or suit, for or on account of injury to, bodily or otherwise, or death of persons, or for damage to or destruction of property belonging to Buyer, Seller, or others, excepting only such loss, Claim, action or suit as may be caused solely by the willful misconduct or gross negligence of Buyer, its Affiliates, or Buyers’ and Affiliates’ respective agents, employees, directors, or officers.
8.2.2 No Dedication.  Without limitation of each Party’s obligations under Sections 8.2.1 and 8.2.2 herein, nothing in this Agreement shall be construed to create any duty to, any standard of care with reference to, or any liability to any person or entity not a Party to this Agreement.  No undertaking by one Party to the other under any provision of this Agreement shall constitute the dedication of that Party’s system or any portion thereof to the other Party or the public, nor affect the status of Buyer as an independent public utility corporation or Seller as an independent individual or entity.
ARTICLE 9:   FORCE MAJEURE
9.1 Force Majeure Definition.  “Force Majeure” means any event or circumstance which wholly or partly prevents or delays a Party’s performance of any material obligation arising under this Agreement, but only if and to the extent (i) such event is not within the reasonable control, directly or indirectly, of the Party seeking to have its performance obligation(s) excused thereby, (ii) the Party seeking to have its performance obligation(s) excused thereby has taken all reasonable precautions and measures in order to prevent or avoid such event or mitigate the effect of such event on such Party’s ability to perform its obligations under this Agreement and which by the exercise of due diligence such Party could not reasonably have been expected to avoid and which by the exercise of due diligence it has been unable to overcome, and (iii) such event is not the direct or indirect result of the negligence or the failure of, or caused by, the Party seeking to have its performance obligations excused thereby.
9.1.1 Subject to the foregoing, events that could qualify as Force Majeure include, but are not limited to, the following: (i) flooding, lightning, landslide, earthquake, fire, drought, explosion, epidemic, quarantine, storm, hurricane, tornado, volcanic eruption, other natural disaster or unusual or extreme adverse weather-related events; or (ii) war (declared or undeclared), riot or similar civil disturbance, acts of the public enemy (including acts of terrorism), sabotage, blockade, insurrection, revolution, expropriation or confiscation.
9.1.2 Force Majeure shall not be based on: (i) Buyer’s inability economically to use the Product purchased hereunder; (ii) Seller’s ability to sell the Product at a price greater than the price set forth in this Agreement; (iii) Seller’s inability to obtain permits or approvals of any type for the operation or maintenance of the Operation Center; (iv) Seller’s inability to obtain or retain sufficient Customers; (v) any failure of a Customer to perform; or (v) a Party’s inability to pay amounts due to the other Party under this Agreement, except if such inability is caused solely by a Force Majeure event that disables physical or electronic facilities necessary to transfer funds to the payee Party.
9.2 Force Majeure.  Prior to the expiration of the second full Business Day subsequent to the commencement of an event of Force Majeure, the non-performing Party shall provide the other Party with oral notice of the event of Force Majeure, and within two (2) weeks of the commencement of an event of Force Majeure the non-performing Party shall provide the other Party with Notice in the form of a letter describing in detail the particulars of the occurrence giving rise to the Force Majeure claim.  Failure to provide timely Notice constitutes a waiver of a Force Majeure claim.  Seller shall not substitute Product from any other source for the Customers in Seller’s Portfolio during a Force Majeure.  The suspension of performance due to a claim of Force Majeure must be of no greater scope and of no longer duration than is required by the Force Majeure.  Buyer shall not be required to make any payments for any Product that Seller fails to deliver or provide as a result of Force Majeure during the term of a Force Majeure.
ARTICLE 10:   REPRESENTATIONS AND WARRANTIES
10.1 General Representations and Warranties.  On the Execution Date, each Party represents and warrants to the other Party that: 
10.1.1 it is duly organized, validly existing and in good standing under the laws of the jurisdiction of its formation; 
10.1.2 it has all regulatory authorizations necessary for it to perform its obligations in accordance with this Agreement, other than CPUC Approval in the case of Buyer; 
10.1.3 the execution, delivery and performance of this Agreement are within its powers, have been duly authorized by all necessary action and do not violate any of the terms and conditions in its governing documents, any contracts to which it is a party or any law, rule, regulation, order or the like applicable to it; 
10.1.4 this Agreement constitutes its legally valid and binding obligation enforceable against it in accordance with its terms; 
10.1.5 it is not Bankrupt and there are no proceedings pending or being contemplated by it or, to its knowledge, threatened against it which would result in it being or becoming Bankrupt; 
10.1.6 there is not pending or, to its knowledge, threatened against it or any of its Affiliates any legal proceedings that could materially adversely affect its ability to perform its obligations under this Agreement; 
10.1.7 no Event of Default with respect to it has occurred and is continuing and no such event or circumstance would occur as a result of its entering into or performing its obligations under this Agreement; 
10.1.8 it is acting for its own account, has made its own independent decision to enter into this Agreement and as to whether this Agreement is appropriate or proper for it based upon its own judgment, is not relying upon the advice or recommendations of the other Party in so doing, and is capable of assessing the merits of and understanding, and understands and accepts, the terms, conditions and risks of this Agreement; and
10.1.9 it has entered into this Agreement in connection with the conduct of its business and it has the capacity or ability to perform hereunder.
10.2 Seller Representations and Warranties.  Seller, and if applicable, its successors represents and warrants through the Delivery Term of this Agreement that:
10.2.1 any Product is the result of an actual reduction in the Baseline; and
10.2.2 Seller has accessed, read and shall comply with the Code of Conduct.     
ARTICLE 11:   CONFIDENTIALITY
11.1 Confidentiality.  Neither Party shall disclose the terms or conditions of this Agreement to a third party (other than the Party’s or the Party’s Affiliates’ employees, lenders, counsel, accountants, advisors or ratings agencies who have a need to know such information and have agreed to keep such terms confidential) except in order to comply with any applicable law, regulation, or any exchange,  or in connection with any court or regulatory proceeding or request applicable to such Party or any of its Affiliates, or as Buyer deems necessary in order to demonstrate the reasonableness of its actions to duly authorized governmental or regulatory agencies having jurisdiction over this Agreement, including, without limitation, the CPUC and Buyer’s Procurement Review Group; provided, however, each Party shall, to the extent practicable, use reasonable efforts to prevent or limit the disclosure.  Buyer agrees to take reasonable actions to seek confidential treatment of any information it deems necessary to provide to the CPUC, but cannot guaranty that the CPUC will in turn treat the information as confidential.  The Parties shall be entitled to all remedies available at law or in equity to enforce, or seek relief in connection with, this confidentiality obligation.  The confidentiality obligation hereunder shall not apply to any information that was or hereafter becomes available to the public other than as a result of a disclosure in violation of this Article.  Notwithstanding the foregoing, a Party may disclose the terms and conditions of this Agreement to index publishers that aggregate and report such data to the public in the form of indices. 
11.2 Use of Customer Data.  Seller agrees that it shall use and shall require its directors, officers, employees, agents, consultants, contractors, or advisors to use the Customer Data solely for the purposes of performing under this Agreement. Seller shall comply with all applicable laws and regulations relating to the protection of Customer Data, including California Public Utilities Code Section 8380, et seq. and the “Rules Regarding Privacy and Security Protections for Energy Usage Data” adopted by the California Public Utilities Commission.  Only Seller and its directors, officers, employees, agents, consultants, contractors, or advisors who have a direct need to access such Customer Data in the course of performing under this Agreement shall have access to Customer Data.  Seller shall not: (i) use the Customer Data for its or its directors’, officers’, employees’, agents’, consultants’, contractors’, or advisors’ own benefit other than for the limited purposes set forth in this Agreement, or (ii) disclose the Customer Data to any person or third party, including any employee, agent, consultant, contractor or affiliate that produces or provides energy or energy related products or services.  Except as otherwise provided herein, Seller will keep confidential and not disclose, the Customer Data to any third party.  No director, officer, employee, agent, consultant, contractor, or advisor shall inspect, participate in discussions regarding, or otherwise be granted access to, Customer Data unless and until they have first completed and executed, at PG&E’s sole discretion, a Non-Disclosure and Use of Resources and Information Agreement, attached hereto as Appendix XV, and delivered the original, signed Non-Disclosure and Use of Resources and Information Agreement to Buyer.  Seller shall implement and maintain reasonable security procedures and practices appropriate to the nature of the information as provided in Section 11.3, below, to protect any personal or confidential information from unauthorized access, destruction, use, modification, or disclosure, and to prohibit the use of the Customer Data for a secondary commercial purpose without Buyer’s consent.
11.3 Security Procedures. “Security” means the industry standards and techniques, both physical and logical, to ensure that the Customer Data will not be compromised and shall be kept secure.  Security shall include without limitation: a formal information security policy; a disaster recovery policy; password protected workstations at Seller’s premises and the premises of representatives who access such Customer Data; a policy on third-party assurance auditing; a policy on penetration testing; and encryption of Customer Data as specified in subsection 11.3.4, below. Seller represents and warrants that it shall comply with the terms of this Agreement and the security policies described in this Agreement, subject to the following:  
11.3.1 Prior to Buyer’s first transfer of Customer Data to Seller, Seller will comply with Security requirements in this Section 11.3 and provide Buyer with documentation of such compliance satisfactory to Buyer.  
11.3.2 Buyer and Seller agree to meet periodically, if requested by Buyer to evaluate Seller’s Security measures and to discuss, in good faith, means by which Buyer and Seller can enhance such protection, if necessary.  
11.3.3 Within one month from the Execution Date, Seller shall have implemented Security procedures in accordance with the terms and conditions of this Agreement.  In the event Buyer determines Seller has not complied with Security measures, Buyer shall provide written notice to Seller describing the deficiencies.  Seller shall then have sixty (60) calendar days to cure.  If Seller has not cured the deficiencies within sixty (60) calendar days, Buyer may terminate this Agreement for cause without penalty or liability to Seller.  
11.3.4 Seller shall implement prior to the delivery of Customer Data, and maintain during the Term Security procedures, practices and controls commensurate to assure that Customer Data is only accessed by Seller and its representatives, and Buyer and its Affiliates, and its authorized users, and to safeguard against its unauthorized access, destruction, use, alteration or disclosure of any such data and information.  Security controls and safeguards shall include, without limitation, restriction of physical access to such data and information, implementation of logical access controls, sanitization or destruction of media, including hard drives, and establishment of an information security program that at all times is in compliance with the industry requirements of ISO 27001.  In addition, Seller shall update its security procedures, practices, policies and controls so as to keep current with industry standards, including but not limited to NIST and NERC/CIP, as applicable.  Any data center used by or on behalf of Seller to collect, receive and/or store Customer Data shall be data centers that satisfy the standards for a Tier 3 data center facility as specified in the TIA-942 standard published by the Telecommunications Industry Association.  Seller shall immediately report to Buyer any unauthorized access or disclosure of Customer Data and shall take all reasonable measures within its control to immediately stop the access or disclosure, prevent recurrences and return to Buyer any copies and remove Customer Data. Buyer reserves the right to perform onsite security assessments to verify the implementation and ongoing operation and maintenance of security controls.  At least annually, Seller shall assist Buyer in obtaining a copy of the then-current SAS 70 Type II Report from the owner of the collocation facility where the Customer Data is saved and/or stored (at no cost to PG&E) as well as a copy of any other report that documents Seller’s Security requirements set forth herein. 
11.3.5 Security Breach.  Seller further covenants and agrees that, if Seller or its subcontractors discover that Seller or any subcontractor has, directly or indirectly, caused a breach of Security relating to any Customer Data (“Incident”), Seller shall immediately notify Buyer, in writing, and provide Buyer (a) a brief summary of the issue, facts and status of Seller’s investigation; (b) the potential number of individuals affected by the Incident; (c) the Customer Data that may be implicated by the Security breach; (d) any other information pertinent to Buyer’s understanding of the Security breach and the exposure or potential exposure of Customer Data; (e) investigate such breach or such potential breach, and shall inform Buyer, in writing, of the results of such investigation, and assist Buyer (at Seller’s cost and expense) in maintaining the confidentiality of such Customer Data. Seller agrees to provide, at Seller’s sole cost and expense, appropriate data security monitoring services for all potentially affected individuals for one (1) year, subject to Buyer’s prior approval.
If, and only if, requested in advance and in writing by Buyer, Seller will notify the potentially affected individuals regarding such Incident within a reasonable time period determined by Buyer and in a form as specifically approved in writing by Buyer. In addition, in no event shall Seller issue or permit to be issued any public statements regarding a Security breach involving Customer Data unless and until Buyer requests Seller to do so in writing.
ARTICLE 12:   MISCELLANEOUS
12.1 Choice of Law.  The formation, interpretation and performance of this Agreement shall be governed by the laws of the State of California, without reference to principles of conflicts of laws.
12.2 Compliance with Law.  This Agreement and the terms and conditions herein are subject to all present and future valid laws, orders, rules, and regulations of duly constituted authorities having jurisdiction.  
12.3 Entire Agreement.  This Agreement constitutes the entire agreement between the Parties pertaining to the subject matter hereof, supersedes all prior discussions, agreements and understandings, whether oral or written, which the Parties may have in connection herewith and may not be amended or modified except by written agreement of the Parties, and shall not be modified by course of performance, course of conduct or usage of trade. 
12.4 Further Assurances.  Each Party shall do all necessary acts and make, execute, and deliver such written instruments as shall from time to time be reasonably necessary to carry out the terms of this Agreement. 
12.5 Public Testimony.  It is further agreed between the Parties that, if requested by Buyer, Seller shall provide testimony before any federal, state or local court, regulatory body or any other public agency to substantiate any obligations performed or data, reports, or materials supplied to Buyer.  Reasonable fees for such testimony will be negotiated at that time.
12.6 Publicity.  Any public statements, publicity or press releases concerning this Agreement and the transactions contemplated by this Agreement shall be jointly planned and coordinated by and between the Parties.  Neither Party shall act unilaterally regarding such publicity or press releases without the prior written approval of the other Party, which approval shall not be unreasonably withheld.
12.7 No Dedication.  Nothing in this Agreement shall be construed as a dedication by any Party of its respective facilities to the other Party or to or for the benefit of any third party.  Both Parties may each construct such facilities on their respective systems, as they may deem necessary or appropriate in their sole discretion. 
12.8 Severability.  Any provision of this Agreement that is prohibited or unenforceable in any jurisdiction shall, as to that jurisdiction, be ineffective to the extent of that prohibition or unenforceability without invalidating the remaining provisions of this Agreement or affecting the validity or enforceability of that provision in any other jurisdiction. 
12.9 Alternative Dispute Resolution.
12.9.1 Intent of the Parties.  Except as provided in the next sentence, the sole procedure to resolve any claim arising out of or relating to this Agreement is the dispute resolution procedure set forth in this Section 12.9.  The lone exception to the foregoing is that either Party may seek an injunction in Superior Court in San Francisco, California if such action is necessary to prevent irreparable harm, in which case both Parties nonetheless will continue to pursue resolution of all other aspects of the dispute by means of this procedure.
12.9.2 Management Negotiations.
12.9.2.1 The Parties will attempt in good faith to resolve any controversy or claim arising out of or relating to this Agreement by prompt negotiations between each Party’s Authorized Representative, or such other person designated in writing as a representative of the Party (each a “Manager”).  Either Manager may request a meeting, to be held in person or telephonically, to initiate negotiations to be held within ten (10) Business Days of the other Party’s receipt of such request, at a mutually agreed time and place.  If the matter is not resolved within fifteen (15) Business Days of their first meeting (“Initial Negotiation End Date”), the Managers shall refer the matter to the designated senior officers of their respective companies (“Executive(s)”), who shall have authority to settle the dispute. Within five (5) Business Days of the Initial Negotiation End Date (“Referral Date”), each Party shall provide one another written Notice confirming the referral and identifying the name and title of the Executive who will represent the Party.
12.9.2.2 Within five (5) Business Days of the Referral Date, the Executives shall establish a mutually acceptable location and date to meet, which date shall not be greater than thirty (30) days from the Referral Date.  After the initial meeting date, the Executives shall meet, as often as they reasonably deem necessary, to exchange relevant information and to attempt to resolve the dispute.
12.9.2.3 All communication and writing exchanged between the Parties in connection with these negotiations shall be deemed confidential and subject to the confidentiality provisions of this Agreement.  All such communication and writing shall be inadmissible as evidence such that it cannot be used or referred to in any subsequent binding adjudicatory process between the Parties, whether with respect to this dispute or any other.
12.9.2.4 If the matter is not resolved within forty-five (45) days of the Referral Date, or if the Party receiving the written request to meet, pursuant to Section 12.9.2.1, refuses or does not meet within the ten (10) Business Day period specified in Section 12.9.2.1, either Party may initiate mediation of the controversy or claim according to the terms of the following Section 12.9.3.
12.9.3 Mediation.  If the dispute cannot be resolved by negotiation as set forth in Section 12.9.2 above, then either Party may initiate mediation, the first-step of a two-step dispute resolution process, which JAMS shall administer.  As the first step, the Parties agree to mediate any controversy before a commercial mediator from the JAMS panel, pursuant to JAMS’s then-applicable commercial mediation rules, in San Francisco, California.  Either Party may initiate such a mediation by serving a written demand for mediation.  The mediator shall not have the authority to require, and neither Party may be compelled to engage in, any form of discovery prior to or in connection with the mediation.  If within sixty (60) days after service of a written demand for mediation, or as extended by mutual agreement of the Parties, the mediation does not result in resolution of the dispute, then the Parties shall resolve such controversy through Arbitration by one retired judge or justice from the JAMS panel, which Arbitration shall take place in San Francisco, California, and which the Arbitrator shall administer by and in accordance with JAMS’s Commercial Arbitration Rules (“Arbitration”).  If the Parties cannot mutually agree on the Arbitrator who will adjudicate the dispute, then JAMS shall provide the Parties with an Arbitrator pursuant to its then-applicable Commercial Arbitration Rules. The period commencing from the date of the written demand for mediation until the appointment of a mediator shall be included within the sixty (60) day mediation period.  Any mediator(s) and arbitrator(s) shall have no affiliation with, financial or other interest in, or prior employment with either Party and shall be knowledgeable in the field of the dispute.  Either Party may initiate Arbitration by filing with the JAMS a notice of intent to arbitrate within sixty (60) days of service of the written demand for mediation.
12.9.4 Arbitration.  At the request of a Party, the arbitrator shall have the discretion to order depositions of witnesses to the extent the arbitrator deems such discovery relevant and appropriate.  Depositions shall be limited to a maximum of three (3) per Party and shall be held within thirty (30) days of the making of a request.  Additional depositions may be scheduled only with the permission of the arbitrator, and for good cause shown.  Each deposition shall be limited to a maximum of six (6) hours duration unless otherwise permitted by the arbitrator for good cause shown.  All objections are reserved for the Arbitration hearing except for objections based on privilege and proprietary and confidential information.  The arbitrator shall also have discretion to order the Parties to exchange relevant documents.  The arbitrator shall also have discretion to order the Parties to answer interrogatories, upon good cause shown.
12.9.4.1 Each of the Parties shall submit to the arbitrator, in accordance with a schedule set by the arbitrator, offers in the form of the award it considers the arbitrator should make.  If the arbitrator requires the Parties to submit more than one such offer, the arbitrator shall designate a deadline by which time the Parties shall submit their last and best offer.  In such proceedings the arbitrator shall be limited to awarding only one of the two “last and best” offers submitted, and shall not determine an alternative or compromise remedy.
12.9.4.2 The arbitrator shall have no authority to award punitive or exemplary damages or any other damages other than direct and actual damages and the other remedies contemplated by this Agreement.
12.9.4.3 The arbitrator’s award shall be made within nine (9) months of the filing of the notice of intention to arbitrate (demand) and the arbitrator shall agree to comply with this schedule before accepting appointment.  However, this time limit may be extended by agreement of the Parties or by the arbitrator, if necessary.  The California Superior Court of the City and County of San Francisco may enter judgment upon any award rendered by the arbitrator.  The Parties are aware of the decision in Advanced Micro Devices, Inc. v. Intel Corp., 9 Cal. 4th 362 (1994) and, except as modified by this Agreement, intend to limit the power of the arbitrator to that of a Superior Court judge enforcing California Law.  
12.9.4.4 The prevailing Party in this dispute resolution process is entitled to recover its costs and reasonable attorneys’ fees.
12.9.4.5 The arbitrator shall have the authority to grant dispositive motions prior to the commencement of or following the completion of discovery if the arbitrator concludes that there is no material issue of fact pending before him or her.  
12.9.4.6 Except as may be required by law, neither a Party nor an arbitrator may disclose the existence, content, or results of any Arbitration hereunder without the prior written consent of both Parties.
ARTICLE 13:  NOTICES
13.1 Whenever this Agreement requires or permits delivery of a “Notice” (or requires a Party to “notify”), or requires the dissemination of other information, the Party with such right or obligation shall provide a communication to the other Party’s name and address as shown below, in the manner specified herein.
	Seller: AGGREGATOR
	
	Buyer: Pacific Gas and Electric Company  

	All Notices: 
	
	All Notices:

	Delivery Address:
	
	Delivery Address:

	

	
	


	

	
	


	
	
	

	Mail Address:  (if different from above)
	
	Mail Address:  (if different from above)

	
	
	

	Attn: 



	
	Attn: 




	Phone:  

	
	Phone:  


	Email:  

	
	Email:  


	Facsimile:  

	
	Facsimile:  


	
	
	

	Duns:  ________________________
	
	Duns:  ________________________

	Federal Tax ID Number:  _________
	
	Federal Tax ID Number:  _________

	
	
	

	Invoices:  
	
	Invoices:  

	___________________________
	
	___________________________

	___________________________
	
	___________________________

	Phone:  

	
	Phone:  


	Email:  

	
	Email:  


	Facsimile:  

	
	Facsimile:  


	
	
	

	Scheduling:  
	
	Scheduling:  

	Attn: ___________________
________________________
	
	Attn: ___________________
________________________

	Phone:  

	
	Phone:  


	Email:  

	
	Email:  


	Facsimile:  

	
	Facsimile:  


	
	
	

	Payments:  
	
	Payments:  

	Attn: ___________________
________________________
	
	Attn: ___________________
________________________

	Phone:  

	
	Phone:  


	Email:  

	
	Email:  


	Facsimile:  

	
	Facsimile:  


	
	
	

	
	
	

	Wire Transfer:  
	
	Wire Transfer:  

	BNK:  

 ABA: 

ACCT: 

	
	BNK:  

 ABA:

ACCT: 


	
	
	

	Credit and Collections:  
	
	Credit and Collections:  

	Attn: 

	
	Attn: 


	Phone:  

	
	Phone:  


	Email:  

	
	Email:  


	Facsimile:  

	
	Facsimile:  


	
	
	

	Contract Manager:
	
	Contract Manager:

	Attn: ___________________
________________________
	
	Attn: ___________________
________________________

	Phone:  

	
	Phone:  


	Email:  

	
	Email:  


	Facsimile:  

	
	Facsimile:  



13.2 A Notice sent by facsimile transmission or e-mail will be recognized and shall be deemed received on the Business Day on which such Notice was transmitted if received before 5:00 p.m. PPT (and if received after 5:00 p.m. PPT, on the next Business Day) and a notice of overnight mail or courier shall be deemed to have been received two (2) Business Days after it was sent or such earlier time as is confirmed by the receiving Party. Either Party may periodically change any address, phone number, e-mail, or contact to which Notice is to be given it by providing written notice of such change to the other Party.
IN WITNESS WHEREOF, the Parties have caused this Agreement to be duly executed by their authorized representatives.  
	BUYER: PACIFIC GAS AND ELECTRIC COMPANY
	SELLER: 


	By:  ______________________________
	By:  ______________________________

	Name:  ____________________________
	Name:  ____________________________

	Title:  _____________________________
	Title:  _____________________________

	Date:  _____________________________
	Date:  _____________________________


Appendix I
BASELINE CALCULATION
[image: image1.emf]Hypothetical DR Event Date: 8/26/2011

Event window: 4 - 6 pm

Seller's Portfolio: 4 Customers only--A, B, C, D. Customers A and B choose the day-of adjustment, while customers C and D do not.

Note: Two baselines will be required: (1) Adjusted AEB Baseline for customers who opt for the day-of adjustment and (2) AEB Baseline for customers who do not choose the day-of adjustment.

Hourly Load (kW) of Customer A Hourly Load (kW) of Customer C

DATE 11:00-12:00 12:00-1:00 1:00-2:00 2:00-3:00 3:00-4:00 4:00-5:00 5:00-6:00 DATE 11:00-12:00 12:00-1:00 1:00-2:00 2:00-3:00 3:00-4:00 4:00-5:00 5:00-6:00

8/12/11 1,344 1,350 1,368 1,374 1,378 1,396 1,356 8/12/11 1,344 1,350 1,368 1,374 1,378 1,396 1,356

8/15/11 1,365 1,369 1,405 1,422 1,444 1,430 1,372 8/15/11 1,365 1,369 1,405 1,422 1,444 1,430 1,372

8/16/11 1,311 1,322 1,319 1,321 1,300 1,342 1,335 8/16/11 1,311 1,322 1,319 1,321 1,300 1,342 1,335

8/17/11 1,314 1,340 1,314 1,295 1,308 1,338 1,300 8/17/11 1,314 1,340 1,314 1,295 1,308 1,338 1,300

8/18/11 1,313 1,354 1,390 1,405 1,407 1,396 1,350 8/18/11 1,313 1,354 1,390 1,405 1,407 1,396 1,350

8/19/11 1,348 1,377 1,400 1,427 1,444 1,423 1,412 8/19/11 1,348 1,377 1,400 1,427 1,444 1,423 1,412

8/22/11 1,396 1,461 1,520 1,546 1,543 1,520 1,468 8/22/11 1,396 1,461 1,520 1,546 1,543 1,520 1,468

8/23/11 1,373 1,402 1,427 1,435 1,435 1,422 1,413 8/23/11 1,373 1,402 1,427 1,435 1,435 1,422 1,413

8/24/11 1,462 1,443 1,458 1,505 1,540 1,541 1,534 8/24/11 1,462 1,443 1,458 1,505 1,540 1,541 1,534

8/25/11 1,409 1,503 1,537 1,590 1,620 1,613 1,604 8/25/11 1,409 1,503 1,537 1,590 1,620 1,613 1,604

8/26/11 1385 1,501 1,488 1,576 1,519 1,204 1,281 8/26/11 1,385 1,322 1,410 1,400 1,308 1,204 1,281

Hourly Load (kW) of Customer B Hourly Load (kW) of Customer D

DATE 11:00-12:00 12:00-1:00 1:00-2:00 2:00-3:00 3:00-4:00 4:00-5:00 5:00-6:00 DATE 11:00-12:00 12:00-1:00 1:00-2:00 2:00-3:00 3:00-4:00 4:00-5:00 5:00-6:00

8/12/11 672 675 684 687 689 698 678 8/12/11 672 675 684 687 689 698 678

8/15/11 682 685 702 711 722 715 686 8/15/11 682 685 702 711 722 715 686

8/16/11 655 661 660 660 650 671 667 8/16/11 655 661 660 660 650 671 667

8/17/11 657 670 657 647 654 669 650 8/17/11 657 670 657 647 654 669 650

8/18/11 656 677 695 702 704 698 675 8/18/11 656 677 695 702 704 698 675

8/19/11 674 689 700 713 722 712 706 8/19/11 674 689 700 713 722 712 706

8/22/11 698 730 760 773 771 760 734 8/22/11 698 730 760 773 771 760 734

8/23/11 687 701 714 718 717 711 707 8/23/11 687 701 714 718 717 711 707

8/24/11 731 721 729 752 770 771 767 8/24/11 731 721 729 752 770 771 767

8/25/11 705 751 768 795 810 807 802 8/25/11 705 751 768 795 810 807 802

8/26/11 789 997 1,054 1,157 1,016 678 532 8/26/11 518 400 300 218 200 200 200

Aggregated Load (kW) of Customers Opting For Adjusted AEB Baseline Aggregated Load (kW) of Customers Opting For AEB Baseline

DATE 11:00-12:00 12:00-1:00 1:00-2:00 2:00-3:00 3:00-4:00 4:00-5:00 5:00-6:00 DATE 11:00-12:00 12:00-1:00 1:00-2:00 2:00-3:00 3:00-4:00 4:00-5:00 5:00-6:00

8/12/11 2,015 2,025 2,052 2,061 2,067 2,095 2,035 8/12/11 2,015 2,025 2,052 2,061 2,067 2,095 2,035

8/15/11 2,047 2,054 2,107 2,133 2,165 2,145 2,057 8/15/11 2,047 2,054 2,107 2,133 2,165 2,145 2,057

8/16/11 1,966 1,983 1,979 1,981 1,950 2,013 2,002 8/16/11 1,966 1,983 1,979 1,981 1,950 2,013 2,002

8/17/11 1,971 2,009 1,971 1,942 1,961 2,007 1,950 8/17/11 1,971 2,009 1,971 1,942 1,961 2,007 1,950

8/18/11 1,969 2,032 2,085 2,107 2,111 2,094 2,025 8/18/11 1,969 2,032 2,085 2,107 2,111 2,094 2,025

8/19/11 2,021 2,066 2,100 2,140 2,166 2,135 2,118 8/19/11 2,021 2,066 2,100 2,140 2,166 2,135 2,118

8/22/11 2,094 2,191 2,280 2,319 2,314 2,280 2,201 8/22/11 2,094 2,191 2,280 2,319 2,314 2,280 2,201

8/23/11 2,060 2,103 2,141 2,153 2,152 2,133 2,120 8/23/11 2,060 2,103 2,141 2,153 2,152 2,133 2,120

8/24/11 2,193 2,164 2,188 2,257 2,311 2,312 2,301 8/24/11 2,193 2,164 2,188 2,257 2,311 2,312 2,301

8/25/11 2,114 2,254 2,305 2,385 2,429 2,420 2,405 8/25/11 2,114 2,254 2,305 2,385 2,429 2,420 2,405

8/26/11 2,174 2,498 2,542 2,733 2,535 1,882 1,813 8/26/11 1,903 1,722 1,710 1,618 1,508 1,404 1,481

Baseline for Customers Opting for Adjusted AEB Baseline Baseline for Customers Opting for AEB Baseline

11:00-12:00 12:00-1:00 1:00-2:00 2:00-3:00 3:00-4:00 4:00-5:00 5:00-6:00 11:00-12:00 12:00-1:00 1:00-2:00 2:00-3:00 3:00-4:00 4:00-5:00 5:00-6:00

Unadjusted 10-

in-10 baseline 2,045 2,088 2,121 2,148 2,163 2,163 2,122

10-in-10 

baseline 2,045 2,088 2,121 2,148 2,163 2,163 2,122

Adjusted 10-in-

10 baseline 2,501 2,553 2,593 2,626 2,645 2,645 2,594

Adjustment factor 1.22

Note:

AEB is the average of the ten (10) similar days prior to a DR Event of interval data for all DR Hours, where the interval data is the hourly summation of the load of the Service Agreements in Seller's Portfolio

* Day-Of Adjustment: sum of hourly load for noon through 3 pm on the event day, divided by the sum of the hourly load for noon through 3 pm of the 10-day average (i.e., AEB baseline).

That is, (2,498 + 2,542 + 2,733)/(2,088 + 2,121 + 2,148) = 1.223.

Adjusted AEB Baseline is the AEB Baseline multiplied by the Day-Of Adjustment.



Appendix II
FORM OF LETTER OF CREDIT
Issuing Bank Letterhead and Address
STANDBY LETTER OF CREDIT NO. XXXXXXXX
Date:  [insert issue date]
	Beneficiary:
	Pacific Gas and Electric Company
	Applicant:
	[Insert name and address of Applicant]

	
	77 Beale Street,  Mail Code B28L
	
	

	
	San Francisco, CA 94105
	
	

	
	Attention: Credit Risk Management
	
	


Letter of Credit Amount:  [insert amount]
Expiry Date: [insert expiry date]
Ladies and Gentlemen:
By order of [insert name of Applicant] (“Applicant”), we hereby issue in favor of Pacific Gas and Electric Company (the “Beneficiary”) our irrevocable standby letter of credit No.  [insert number of letter of credit] (“Letter of Credit”), for the account of Applicant, for drawings up to but not to exceed the aggregate sum of U.S. $ [insert amount in figures followed by (amount in words)] (“Letter of Credit Amount”). This Letter of Credit is available with [insert name of issuing bank, and the city and state in which it is located] by sight payment, at our offices located at the address stated below, effective immediately, and it will expire at our close of business on [insert expiry date] (the “Expiry Date”). 
Funds under this Letter of Credit are available to the Beneficiary against presentation of the following documents:
1.
Beneficiary’s signed and dated sight draft in the form of Exhibit A hereto, referencing this Letter of Credit No. [insert number] and stating the amount of the demand; and
2.
One of the following statements signed by an authorized representative or officer of Beneficiary:
A.   “Pursuant to the terms of that certain [insert name of the agreement] (the “Agreement”), dated [insert date of the Agreement], between Beneficiary and [insert name of Seller under the Agreement], Beneficiary is entitled to draw under Letter of Credit No. [insert number] amounts owed by [insert name of Seller under the Agreement] under the Agreement; or
B.   “Letter of Credit No. [insert number] will expire in thirty (30) days or less and [insert name of Seller under the Agreement] has not provided replacement security acceptable to Beneficiary.
Special Conditions:
1.
Partial and multiple drawings under this Letter of Credit are allowed;
2.
All banking charges associated with this Letter of Credit are for the account of the Applicant;
3.
This Letter of Credit is not transferable; and
4.
The Expiry Date of  this Letter of Credit shall be automatically extended without a written  amendment for a period of one year and on each successive Expiry Date, unless at least sixty (60) days before the then current Expiry Date, we notify you by registered mail or courier that we elect not to extend the Expiry Date of this Letter of Credit for such additional period.
We engage with you that drafts drawn under and in compliance with the terms of this Letter of Credit will be duly honored upon presentation, on or before the Expiry Date (or after the Expiry Date as provided below), at our offices at [insert issuing bank’s address for drawings].
All demands for payment shall be made by presentation of originals or copies of documents; or by facsimile transmission of documents to [insert fax number], Attention: [insert name of issuing bank’s receiving department], with originals or copies of documents to follow by overnight mail.  If presentation is made by facsimile transmission, you may contact us at [insert phone number] to confirm our receipt of the transmission.  Your failure to seek such a telephone confirmation does not affect our obligation to honor such a presentation.
Our payments against complying presentations under this Letter of Credit will be made no later than on the sixth (6th) banking day following a complying presentation.
Except as stated herein, this Letter of Credit is not subject to any condition or qualification. It is our individual obligation, which is not contingent upon reimbursement and is not affected by any agreement, document, or instrument between us and the Applicant or between the Beneficiary and the Applicant or any other party.
Except as otherwise specifically stated herein, this Letter of Credit is subject to and governed by the Uniform Customs and Practice for Documentary Credits, 2007 Revision, International Chamber of Commerce (ICC) Publication  No. 600 (the “UCP 600”); provided that, if this Letter of Credit expires during an interruption of our business as described in Article 36 of the UCP 600, we will honor drafts presented in compliance with this Letter of Credit within thirty (30) days after the resumption of our business and effect payment accordingly.
The law of the State of New York shall apply to any matters not covered by the UCP 600.
For telephone assistance regarding this Letter of Credit, please contact us at [insert number and any other necessary details].
Very truly yours,
	[insert name of issuing bank]

	By:
	

	
	Authorized Signature

	Name:
	[print or type name]

	Title:
	


Exhibit A   SIGHT DRAFT
TO
[INSERT NAME AND ADDRESS OF PAYING BANK]
AMOUNT: $________________________

DATE: __________________________
AT SIGHT OF THIS DEMAND PAY TO THE ORDER OF PACIFIC GAS AND ELECTRIC COMPANY THE AMOUNT OF U.S.$________(______________ U.S. DOLLARS)
DRAWN UNDER [INSERT NAME OF ISSUING BANK] LETTER OF CREDIT NO. XXXXXX.
REMIT FUNDS AS FOLLOWS:
[INSERT PAYMENT INSTRUCTIONS]





DRAWER







BY: ________________________________









NAME AND TITLE
Appendix III
CONTACT LIST TO BE USED FOR NOTICES
Attention:


AMP Program Manager
Mailing Address:

245 Market Street




Mail Code N3A




San Francisco, CA 94105-1702
Email Address:

AMPProgram@pge.com
Fax:



415.973. 4177
Appendix IV
COMMITMENT LEVEL FOR PRODUCT TYPE
	Program
	Aggregator Managed Portfolio
	 
	 
	 

	Aggregator Name
	 
	 
	 
	 
	 
	 

	Type of Product
	 
	 
	 
	 
	 
	 

	Commitment Level Year
	 
	 
	 
	 
	 
	 

	Submission Date
	 
	 
	 
	 
	 
	 

	 
	 
	 
	 
	 
	 
	 

	 
	 
	 
	 
	 
	 
	 

	Forecast of Available DR (MWs)

	Month
	May
	June
	July
	August
	September
	October

	System Total
	 
	 
	 
	 
	 
	 

	By LCA (if applicable)
	 
	 
	 
	 
	 
	 

	Greater Bay Area
	 
	 
	 
	 
	 
	 

	Greater Fresno Area 
	 
	 
	 
	 
	 
	 

	Humboldt 
	 
	 
	 
	 
	 
	 

	Kern 
	 
	 
	 
	 
	 
	 

	Northern Coast 
	 
	 
	 
	 
	 
	 

	Sierra 
	 
	 
	 
	 
	 
	 

	Stockton 
	 
	 
	 
	 
	 
	 

	Outside LCA
	 
	 
	 
	 
	 
	 


Appendix V
Seller’s Notice to Add or Delete Customers Participating
in the AGGREGATor managed portfolio (AMP) Program
Instructions:  Aggregators and Customers use this notice to officially notify Pacific Gas and Electric Company (PG&E) of your intent to add or delete PG&E customers from the Seller’s AMP portfolio.  Send the completed notice to PG&E’s Demand Response Program Department by U.S. mail or fax; however, the original must be mailed as soon as possible if the notice was faxed.
	Fax to:
	Pacific Gas and Electric Company
	Mail signed original to:
	Pacific Gas and Electric Company

	
	Demand Response Program Department
	
	Demand Response Program Department

	
	Attn:  AMP Manager
	
	Attn:  AMP Manager

	
	FAX: 415.973.4177
	
	245 Market Street, N3A

	
	
	
	San Francisco, CA  94105


PG&E may verify the information on this notice with the Customer.
	Seller’s Company Name:
	
	Seller Code:
	


This notice adds or deletes a customer’s Service Agreements from the Seller’s portfolio.  PG&E will review and approve each Service Agreement to be added to determine if it meets the minimum requirements as specified in the Agreement between Seller and PG&E (“Agreement”).  PG&E must approve each Service Agreement before the Service Agreement can be included in a Seller’s portfolio.  Additions to the portfolio will be effective upon PG&E’s approval date.  Deletions from the portfolio will be effective at the end of the current calendar month in which this notice is received provided PG&E receives this notice at least 15 calendar days prior to the end of the current month.
By signing this notice, Seller and Customer understand that the Seller has the authority to act on behalf of the Customer in connection with the AMP program for the Customer’s Service Agreements shown below.  Such authority is subject to the applicable terms and conditions of the Agreement.
Customer designates the above-named Seller to act on its behalf as its Aggregator pursuant to the Agreement for all purposes, including, but not limited to, the receipt of payments, the payment of penalties, if any, and the receipt of all notices sent by PG&E under the AMP program.
Customer understands that PG&E will provide its electric usage and electric meter data for the Service Agreements to Seller so Seller can determine the payment payable to and penalties chargeable to Customer under the AMP program.  Customer also agrees to allow personnel from the California Energy Commission (CEC), PG&E, and their contracting agents, reasonable access to conduct a site visit for measurement and evaluation, access to the Customer’s interval meter data, and agree to complete any surveys needed to enhance this program.
Customer acknowledges that Seller is not PG&E’s agent for any purpose.  PG&E shall not be liable to the Customer for any damages resulting from any acts, omissions, or representations made by Seller in connection with Seller’s solicitation of Customer or with the Seller’s performance of any of its functions in the AMP program.  PG&E shall not be liable to Customer for any damages caused to the Customer by any failure by Seller to comply with PG&E’s tariffs or for any damages caused by Seller’s failure to perform any commitment to the Customer.
	Customer Name:
	
	Aggregator Name
	

	Title:
	
	Title
	

	Signature:
	
	Signature:
	

	Date:
	
	Date:
	


	Notice by Aggregator to Add/Delete Customers
Please Print or Type Clearly

	Aggregator Name: _____________________________________________


	
	Add/
Delete
	Customer Site Name
	PG&E Service Agreement Number
	Electric Meter Number
	Service Address and City

	1.
	
	
	
	
	

	2.
	
	
	
	
	

	3.
	
	
	
	
	

	4.
	
	
	
	
	

	5.
	
	
	
	
	

	6.
	
	
	
	
	

	7.
	
	
	
	
	

	8.
	
	
	
	
	

	9.
	
	
	
	
	

	10.
	
	
	
	
	

	11.
	
	
	
	
	

	12.
	
	
	
	
	

	13.
	
	
	
	
	

	14.
	
	
	
	
	

	15.
	
	
	
	
	

	16.
	
	
	
	
	

	17.
	
	
	
	
	

	18.
	
	
	
	
	

	19.
	
	
	
	
	

	20.
	
	
	
	
	


Appendix VI
ELECTION TO WITDHRAW FORM
Instructions:  Customers use this notice to officially withdraw from the Aggregator Managed Portfolio (AMP) program.  Send the completed notice to PG&E’s Demand Response Program Department by U.S. mail, email, or fax, with a copy to Seller or Aggregator from whose Portfolio the Customer is to be withdrawn.
	Fax to:
	Pacific Gas and Electric Company
	Mail signed original to:
	Pacific Gas and Electric Company

	
	Demand Response Program Department
	
	Demand Response Program Department

	
	Attn:  AMP Manager
	
	Attn:  AMP Manager

	
	FAX: 415.973.4177
	
	245 Market Street, N3A

	Email:
	AMPProgram@pge.com

	
	San Francisco, CA  94105


I, ________​​​​​​​​​​​​​​___________________________________{Insert Customer Name here}, request to be removed from ____________________________________________{Insert Seller’s Company Name}’s Portfolio in the Aggregator Managed Portfolio (AMP) program for Pacific Gas and Electric Company.  
I acknowledge that ________​​​​​​​​​​​​​​___________________________________{Insert Customer Name here may not join another Portfolio in any of Buyer’s Aggregator programs, which includes the AMP program and the Capacity Bidding Program (CBP) for the remainder of the DR Season, i.e., the  calendar months of May through October.
Effective Date of Customer Withdrawal from AMP  
Election of Customer to withdraw from Seller’s Portfolio shall be effective and binding at the end of the then current calendar month in which PG&E received this form identifying the Service Agreement(s) to which the Customer withdrawal applies; provided PG&E receives this form at least fifteen (15) calendar days prior to the end of the then current month.  If PG&E receives this form less than fifteen (15) calendar days prior to the end of the then current month, then Customer’s withdrawal from Seller’s Portfolio will be effective the following month.   
	Customer Name or Authorized Representative of Customer:
	

	Title:
	

	Signature:
	

	Date:
	


	
	Customer Site Name
	PG&E Service Agreement Number
	Electric Meter Number
	Service Address and City

	1.
	
	
	
	

	2.
	
	
	
	

	3.
	
	
	
	

	4.
	
	
	
	

	5.
	
	
	
	


Appendix VII
SELLER’S PORTFOLIO LIST
[image: image2.emf]Program Aggregator Managed Portfolio

Aggregator Name

Submission Date

* = Required Fields

AGG 

CODE*

PRODUCT 

TYPE MONTH* NAME SA_ID* APP # BADGE CHANNEL 

BASELINE*

(AEB or Adjusted AEB)

DELIVERY 

POINT*

LCA (if 

applicable)


Appendix VIII
AUTHORIZATION TO RECEIVE CUSTOMER INFORMATION or Act on Customer’s Behalf
The Authorization to Receive Customer Information or Act on a Customer’s Behalf form permits account holders to specifically delegate certain rights to third parties concerning PG&E account(s). The customer of record may permit a third party to receive information or transaction business on his or her behalf. The customer must specify what information the third party is entitled to receive, what if any act(s) the third party may transact on his/her behalf, and whether the authorization is being provided on a one time basis or on a longer term basis (not to exceed three years).
The Authorization to Receive Customer Information or Act on a Customer’s Behalf form is Form 79-1095 and may be accessed here: http://www.pge.com/tariffs/EF.SHTML#EF
Energy Service Providers, Core Transport Agents, and Community Choice
Aggregators ONLY:
Completed and fully executed forms should be mailed to:
Pacific Gas & Electric Company
ESP Services
Mail Code: N8C
P.O. Box 770000
San Francisco, CA 94177-0001
Or forms may also be faxed to:
(415) 973-2194
All others:
Completed and fully executed forms should be mailed to:
Pacific Gas & Electric Company
Correspondence Management
P.O. Box 997310
Sacramento, CA 95899-7310
Fax to:
916-375-5102
916-375-5105
916-375-5110
Completed forms may scanned and emailed to our centralized email box at:
CorrespondenceManag@pge.com
Please keep a copy of the completed authorization form for your records.
Appendix IX
Vendor security review faqs
[image: image4.png]


[image: image5.png]


What is the purpose of doing the Vendor Security Review (VSR)?
The purpose of the VSR is to provide PG&E with a standardized method for evaluating the risk of conducting business with prospective and existing third party vendors including the risk that private customer information or other confidential information might be disclosed without authorization.  
The VSRs are performed to ensure that PG&E information assets and the privacy of PG&E customers are protected in-compliance with PG&E information security standards and relevant regulatory requirements.
Why do we need to participate in a VSR?
A VSR is required because PG&E is sharing customer-specific data or information.
What is considered customer-specific data?
Customer-specific data is defined as any type of Personally Identifiable Information (PII). PII is information that can be used to uniquely identify, contact, or locate a single customer or can be used with other data sources to uniquely identify a customer. 
Information that would be considered PII includes but is not limited to customer name, address, phone number, account number, and service agreement identification number.
What happens if we choose not to participate?
If you are a prospective new third party vendor, you will not be provided with any customer-specific data until a VSR has been performed.
If you are an existing third party vendor, PG&E will work with you to re-evaluate whether you still require customer-specific data. If customer-specific data is still required then a VSR will need to be performed.
Are all PG&E third party vendors participating in this exercise?
All of PG&E’s third party vendors that are identified as exchanging customer-specific data will be required to participate.
What if we do not need the customer-specific data anymore, do we still need to participate?
PG&E third party vendors that do not receive and/or store customer-specific data are not required to go through PG&E’s VSR process at this time. PG&E will work with you to ensure all customer-specific data is properly destroyed.
How will the VSR be conducted?
We will first meet with you to understand what customer-specific data you receive from PG&E and how you use this information. We will also work with you to identify if there is customer-specific data we currently provide you that is no longer necessary to provide you.
If disclosure of the customer-specific data to you is necessary, then you will be contacted by Evantix, a company contracted by PG&E, which administers a portion of the VSR program. Evantix will contact you via email with a link to its web portal to an online questionnaire that you must fill out, including instructions, and their contact information. 
Once the VSR is completed, an assessment will be made by PG&E’s Information Security and Compliance (ISC) Department, which will produce a risk assessment report. Depending on the outcome, the results of the report may require some mitigating actions on your part or other measures to meet PG&E’s information security needs and requirements.
When does the VSR need to be completed?
If you are an existing third party vendor, we ask that you complete the VSR within two weeks. 
Will there be a delay in receiving our data?
If you are a new prospective third party vendor, you will not be provided any customer-specific data until the VSR process is completed and risks are mitigated.
If you are an existing third party vendor, we ask that you complete the VSR within two weeks and take any actions we request to mitigate risks as required. If you choose not to implement mitigating actions, PG&E will stop sending customer- specific data to you, and will re-evaluate whether to continue your contract.
If corrective actions are identified as part of the VSR, what are the next steps and who will pay for this?
If gaps are identified during the VSR, PG&E will work with you to identify mitigating actions, and will assist with the development of mitigation plans consistent with the terms and obligations under your contract with PG&E.   
The costs associated with any remediation activities will be your responsibility consistent with the terms and obligations of your contract with PG&E.
What if we cannot afford to improve my security risk? What’s the impact?
PG&E’s will work with you to find acceptable methods within a reasonable timeframe to mitigate risks.
Who will pay for the VSR?
The VSR will be provided to you by PG&E free of charge.  However, costs associated with any findings that require remediation will be your responsibility consistent with the terms and obligations of your contract with PG&E.  
What if we want to delay the VSR?
PG&E will work with you to consider rescheduling the VSR within the timeline we have established to evaluate all of our third party vendors receiving customer-specific data.
Who should participate in the VSR (from our company)?  
The review should be addressed by someone at your company who is knowledgeable about your information security practices, policies and controls.
Generally, these individuals include your Information Security Officer, IT Network Specialists, Security Administrators, System Administrators, Disaster Recovery and Business Continuity Experts, etc.  
If we have additional questions, who do I contact?
For questions specific to the web-based tool and questions please contact Evantix using the contact information they will provide to you.
If your question cannot be addressed to your satisfaction by Evantix, or your question falls outside of the scope of their activity, please contact the Vendor Security Review Team under PG&E’s ISC department via email at VendorSecurityReview@pge.com . Specific points of contact within ISC supporting these efforts include:
Davy Velden, dxvb@pge.com or 415-973-0312
Jody Fraser, j2fw@pge.com or 415-973-5360
Is this policy currently in our PG&E contract? If not, why must we go through this exercise now?
Your contract currently contains an obligation on your part to protect from disclosure any confidential information or data PG&E provides to you, including customer-specific data. In addition, PG&E is under updated regulatory mandates that require us to assess whether our third party vendors have sufficient controls and safeguards in place to protect customer-specific data. 
In July 2011, the CPUC adopted new rules regarding privacy and security protections for energy usage data (i.e., CPUC Decision 11-07-056). These rules apply to PG&E, other energy utilities, and our third party vendors. For the purposes of the work you perform for us under contract, the CPUC Rules require both of us to reaffirm and update the controls and practices we use to protect customer-specific data.
http://docs.cpuc.ca.gov/word_pdf/FINAL_DECISION/140369.pdf
http://docs.cpuc.ca.gov/published/Graphics/140370.PDF
Is there anything else that I need to do?
Part of the assessment we will do includes revisiting the customer-specific data PG&E provides to you. Information that is identified as unnecessary will no longer be provided. We will work with you to coordinate this change.
Appendix X
Monthly DELivery forecast
	Program
	Aggregator Managed Portfolio

	Aggregator Name
	 
	 
	 
	 
	 
	 
	 
	 

	Type of Product 
	 
	 
	 
	 
	 
	 
	 
	 

	Submission Date
	 
	 
	 
	 
	 
	 
	 
	 

	Forecast Month
	<Identify for which Month this forecast is valid>

	 

	 
	 
	 
	 
	 
	 
	 
	 

	Hour Ending:  
	12
	13
	14
	15
	16
	17
	18
	19

	Total Available DR (MW)
	 
	 
	 
	 
	 
	 
	 
	 

	 

	 
	 
	 
	 
	 
	 
	 
	 

	Forecast of Available DR (MWs) from BUNDLED SERVICE Customers

	Hour Ending:  
	12
	13
	14
	15
	16
	17
	18
	19

	System Total
	 
	 
	 
	 
	 
	 
	 
	 

	By LCA (if applicable)
	 
	 
	 
	 
	 
	 
	 
	 

	Greater Bay Area
	 
	 
	 
	 
	 
	 
	 
	 

	Greater Fresno Area 
	 
	 
	 
	 
	 
	 
	 
	 

	Humboldt 
	 
	 
	 
	 
	 
	 
	 
	 

	Kern 
	 
	 
	 
	 
	 
	 
	 
	 

	Northern Coast 
	 
	 
	 
	 
	 
	 
	 
	 

	Sierra 
	 
	 
	 
	 
	 
	 
	 
	 

	Stockton 
	 
	 
	 
	 
	 
	 
	 
	 

	Outside LCA
	 
	 
	 
	 
	 
	 
	 
	 

	 

	 
	 
	 
	 
	 
	 
	 
	 

	Forecast of Available DR (MWs) from DIRECT ACCESS Customers

	Hour Ending:  
	12
	13
	14
	15
	16
	17
	18
	19

	System Total
	 
	 
	 
	 
	 
	 
	 
	 

	By LCA (if applicable)
	 
	 
	 
	 
	 
	 
	 
	 

	Greater Bay Area
	 
	 
	 
	 
	 
	 
	 
	 

	Greater Fresno Area 
	 
	 
	 
	 
	 
	 
	 
	 

	Humboldt 
	 
	 
	 
	 
	 
	 
	 
	 

	Kern 
	 
	 
	 
	 
	 
	 
	 
	 

	Northern Coast 
	 
	 
	 
	 
	 
	 
	 
	 

	Sierra 
	 
	 
	 
	 
	 
	 
	 
	 

	Stockton 
	 
	 
	 
	 
	 
	 
	 
	 

	Outside LCA
	 
	 
	 
	 
	 
	 
	 
	 

	 
	 
	 
	 
	 
	 
	 
	 
	 

	 
	 
	 
	 
	 
	 
	 
	 
	 

	Forecast of Available DR (MWs) from CCA Customers

	Hour Ending:  
	12
	13
	14
	15
	16
	17
	18
	19

	System Total
	 
	 
	 
	 
	 
	 
	 
	 

	By LCA (if applicable)
	 
	 
	 
	 
	 
	 
	 
	 

	Greater Bay Area
	 
	 
	 
	 
	 
	 
	 
	 

	Greater Fresno Area 
	 
	 
	 
	 
	 
	 
	 
	 

	Humboldt 
	 
	 
	 
	 
	 
	 
	 
	 

	Kern 
	 
	 
	 
	 
	 
	 
	 
	 

	Northern Coast 
	 
	 
	 
	 
	 
	 
	 
	 

	Sierra 
	 
	 
	 
	 
	 
	 
	 
	 

	Stockton 
	 
	 
	 
	 
	 
	 
	 
	 

	Outside LCA
	 
	 
	 
	 
	 
	 
	 
	 


Appendix XI
Agreement to Install Applicant Requested Common Special Facilities
The Agreement to Install Applicant Requested Common Special Facilities form is Form 79-1049 and may be accessed here: http://www.pge.com/tariffs/EF.SHTML#EF.
Appendix XII
EXample Calculation of MONTHLY capacity payment
Assumptions:
· Commitment Level: 10 MW
· Month of DR Event: August 
· Called hours in the month:6
· Contractual Annual Capacity Price: $10/kW-year or $10,000/MW-year
· Seller’s Performance for each hour: 
· hour 1 = 10 MW = 100% reduction
· hour 2 =  8 MW = 80% reduction
· hour 3  = 6 MW = 60% reduction
· hour 4 =  4MW = 40% reduction
· hour 5 =  18MW = 180% reduction
· hour 6 =  9.5 MW = 95% reduction
Calculation:
· Monthly Capacity Price for August (36% of annual capacity price) = 0.36*($10,000/MW-year) = $3,600/MW-month
· Hourly Capacity Price = [(Monthly Capacity Price) / (# hours of DR Event for the month payment is being calculated)] = ($3,600/MW-month) / 6 = $600/MW-hour
· Hourly Capacity Payment is calculated based on the Capacity Ratio
	Hourly Capacity Ratio
	Hourly Capacity Payment Calculation

	1.00
	Hourly Capacity Price 

	> 0.90 and  < 1.00
	[Hourly Capacity Price] x [Hourly Capacity Ratio]

	> 0.75 and <0.90
	[ Hourly Capacity Price] x [0.50]

	> 0.50 and < 0.75
	Zero (0)

	> 0 and < 0.50
	[ Hourly Capacity Price] x [(Hourly Capacity Ratio – 0.50)]. 
Reduction Payment shall be paid by Seller to Buyer.


Hourly Capacity Payment calculation:
· hour 1 =  $600
· hour 2 = ($600)*(0.50) = $300
· hour 3 = $0
· hour 4 = ($600)*(0.40-0.50) = -$60
· hour 5 = $600
· hour 6 = ($600)*(0.95) = $570
Monthly Capacity Payment is the sum of the Hourly Capacity Payments for each hour of the DR Event for such month:  
= $600 + $300 + $0 - $60 + $600 + $570 = $2,190
Appendix XIII
EXample Calculation of Performance payment
Assumptions:
· Commitment Level:  10 MW
· Month of DR Event: August 
· Called hours in the month:  6
· CAISO DLAP LMP:  Hours 1-3 = $40/MWh, hours 4-6 = $120/MWh
· Seller’s Performance: 
· hour 1 = 10 MW = 100% reduction
· hour 2 =  8 MW = 80% reduction
· hour 3  = 6 MW = 60% reduction
· hour 4 =  4MW = 40% reduction
· hour 5 =  18MW = 180% reduction*
· hour 6 =  9.5 MW = 95% reduction
· Performance supplied from DA and CCA Customers: 
· hour 1 =  2 MW
· hour 2 =  2 MW 
· hour 3  = 0 
· hour 4 =  0 
· hour 5 =  0
· hour 6 =  0
Calculation of the Hourly Performance Payment:  
· hour 1 = (10 MWh – 2MWh) x ($40/MWh) =  $320
· hour 2 =  [(8 MWh – 2MWh) x ($40/MWh)] – [(10MWh – 8MWh) x ($40/MWh)] =  $240 - $80 = $160
· hour 3  = [(6 MWh) x ($40/MWh)] – [(10MWh – 6MWh) x ($40/MWh)]  =  $240 - $160 = $80
· hour 4 =  [(4 MWh) x ($120/MWh)] – [(10MWh – 4MWh) x ($120/MWh)]  =  $480 - $720 = -$240
· hour 5* =  [(15 MWh) x ($120/MWh)] =  $1,800 
· hour 6 =  (9.5 MWh) x ($120/MWh) – (10MWh – 9.5MWh) x ($120/MWh)  =  $1140 - $60 = $1,080
Total Performance Payment = $320 + $160 + $80 - $240 + $1,800 + $1,080 = $3,200
* Buyer shall not pay Seller for Performance that exceeds 150 percent of the Commitment Level in any hour.  In this example, 150% of the Commitment Level of 10MW is 150 MW.
Appendix XIV
form of guaranty
GUARANTY AGREEMENT
1.  Guaranty.  For valuable consideration, ____________________ (“Principal”) and ___________________ (“Guarantor”) jointly and severally unconditionally guarantee payment to Pacific Gas and Electric Company (“PG&E”), its successors and assigns, of all amounts owed to PG&E by Principal under all current and/or future agreements between them for the purchase and sale of gas and electric commodity, the transmission thereof, any energy and/or non-energy related services, and any financial derivatives thereof (“Agreements”) and of the performance of all obligations of Principal under the Agreements (“Obligations”).  The joint and several liability of Principal and Guarantor hereunder is a continuing guaranty of payment and performance when any amount is owing or when any of the Agreements is breached, without regard to whether such payment or performance obligation is contingent or absolute, liquidated or unliquidated, or whether recovery may be or has become barred by any statute of limitations or otherwise may be unenforceable.  If at any time during the term of this guaranty agreement PG&E determines that Guarantor’s creditworthiness has materially changed, PG&E may declare Guarantor and Principal to be in default under this agreement and the Obligations and may exercise its remedies under the Obligations and relevant provisions of PG&E’s filed tariffs.
2.  Guaranty Limit.  The liability of Guarantor hereunder shall not exceed at any one time the sum of $_______ in US dollars for principal, plus all interest that has accrued on any amount owed hereunder, to be paid to PG&E, its successors and assigns, and Guarantor hereby binds itself, its heirs, executors, administrators, successors and assigns, jointly and severally.  In addition to the amounts for which payment is guaranteed hereunder, Guarantor agrees to (a) pay reasonable attorneys’ fees and all other costs and expenses incurred by PG&E in enforcing this agreement or any action or proceeding arising out of or relating to this agreement and (b) to perform any and all of Principal’s Obligations upon demand for the same by PG&E.  
3.  Independent Liability.  The obligations of Guarantor hereunder are independent of the Obligations of Principal.  The liability of Guarantor hereunder is independent of any security for or other guaranty of payment received by PG&E in connection with the Agreements and is not affected or impaired by (a) any indebtedness of Principal to PG&E that exceeds Guaranty’s liability hereunder, or (b) any other guaranty as to amounts owed to PG&E by Principal, or (c) any partial payment by Principal or any other party acting under a separate guaranty, or (d) any dissolution, reorganization, or insolvency of Principal, or (e) any payment to PG&E by Principal that PG&E subsequently returns to Principal pursuant to court order in any bankruptcy or other debtor-relief proceeding, or (f) any indemnity agreement Principal may have from any party, or (g) any insurance that may be available to cover any loss.  Guarantor waives any right to the deferral or modification of Guarantor’s obligations hereunder by virtue of any such debtor-relief proceeding involving Principal.     
4.  Termination.  The term of this Guaranty is continuous unless terminated in accordance with the following requirements.  This Guaranty may be terminated with regard to future transactions; provided that, Guarantor must provide PG&E with written notice of such termination, and any such termination shall become effective no earlier than sixty (60) calendar days from the date PG&E receives such written notice from Guarantor.  Unless otherwise agreed in writing by PG&E, no such notice or termination shall release Guarantor from any liability as to any amount or performance that is at the time or may subsequently become owing under any Agreement entered into by PG&E and Principal while this Guaranty was in effect.
5.  Waivers of Defenses by Guarantor.  (a) Guarantor waives, to the fullest extent permitted by law, the benefit of any statute of limitations affecting its liability under this agreement or the enforcement of this agreement.  (b) Guarantor waives any right to require PG&E to (i) proceed against Principal, (ii) proceed against or exhaust any security held from Principal or any other party acting under a separate agreement, or (iii) pursue any other remedy available to PG&E.  (c) Guarantor waives any defense based on or arising out of any defense of Principal other than payment in full of the amount(s) owed or full and satisfactory performance of Principal’s obligations under the Agreements, including without limitation any defense based on or arising out of the disability of Principal, the unenforceability of the indebtedness from any cause, or the cessation from any cause of the liability of Principal other than payment in full of the amount(s) owed or full and satisfactory performance of Principal’s obligations. (d) PG&E may, at its election, foreclose on any security held by PG&E, whether or not the means of foreclosure is commercially reasonable, or exercise any other right or remedy available to PG&E without affecting or impairing in any way the liability of Guarantor under this agreement, except to the extent the amount(s) owed to PG&E by Principal have been paid.  (e) Guarantor waives all rights and defenses arising out of an election of remedies by PG&E, even though that election of remedies may impair or destroy Guarantor’s rights of subrogation and reimbursement against Principal by operation of Section 580d of the California Code of Civil Procedure or otherwise.  (f) Until all amounts owed by Principal to PG&E are paid in full, even though such amounts may in total exceed Guarantor’s liability hereunder, Guarantor shall have no right of subrogation, waives any right to enforce any remedy that PG&E has or may have against Principal, and waives any benefit of and any right to participation in any security from Principal now or later held by Guarantor.  (g) Guarantor assumes all responsibility for keeping itself informed of Principal’s financial condition and all other factors affecting the risks and liability assumed by Guarantor hereunder, and PG&E shall have no duty to advise Guarantor of information known to it regarding such risks.
6.  Liens and Setoffs.  PG&E shall have a right of setoff against any amounts owed by PG&E to Guarantor under any agreement or judgment and a lien against any money or other security of Principal held by Guarantor, without regard whether such money or security is held in relation to this agreement or otherwise, and every such lien and setoff may be exercised by PG&E without notice to or demand on Guarantor.  
7.  No Waiver of Rights By PG&E.  No right or power of PG&E under this agreement shall be deemed to have been waived by any act or conduct on the part of PG&E, or by any neglect to exercise a right or power, or by any delay in doing so, and every right or power of PG&E hereunder shall continue in full force and effect until specifically waived or released in a written document executed by PG&E.
8.  Governing Law.  This agreement is made under and shall be governed in all respects by the laws of the State of California, and its provisions may not be waived, altered, modified or amended except in writing executed by an officer of each of Guarantor and PG&E.  If any provision of this agreement is held invalid under the laws of California, this agreement shall be construed as though the invalid provision has been deleted, and the rights and obligations of the parties shall be construed accordingly.
9. Construction.  All parties to this agreement are represented by legal counsel.  The terms of this agreement and the language used in this agreement shall be deemed to be the terms and language chosen by the parties hereto to express their mutual intent.  This agreement shall be construed without regard to any presumption or rule requiring construction against the party causing such instrument or any portion thereof to be drafted, or in favor of the party receiving a particular benefit under this agreement.  No rule of strict construction will be applied against any person.
10. Notice.  Any notice given hereunder by either Guarantor or PG&E shall be made by facsimile to the person and at the address specified by each party for this purpose.  Such notice shall be effective upon actual receipt if received during the recipient’s normal business hours, or at the beginning of the recipient’s next business day after receipt if receipt is outside of the recipient’s normal business hours.  Either party may periodically change any address to which notice is to be given it by providing notice of such change as provided herein.
For Guarantor:                                                    
By: ___________________________                    
Title: _________________________                   
Date: _________________________                   
Agreed to by PG&E for purposes of establishing the creditworthiness of Principal, as partial security for the Agreements.
For PG&E:
By: __________________________
Title: ________________________
Date: ________________________
Appendix XV
NON-DISCLOSURE and USE OF RESOURCES and INFORMATION AGREEMENT
	THIS AGREEMENT is by and between
	     



Company Name
	(hereinafter referred to as "Company"), 
	     



Print Name of Employee
	(hereinafter referred to as "Undersigned") authorized employee of Company (together, the “Receiving Party”), and PACIFIC GAS AND ELECTRIC COMPANY ("hereinafter referred to as “PG&E") on the date set forth below.

	Undersigned and Company agree as follows:

	1.
	The Receiving Party acknowledges that in the course of performing services or work for PG&E, the Receiving Party will be given access to computer resources, technical information and materials including but not limited to: computer systems, information relating to drawings, maps, reports, specifications and records and/or software, data, computer models, and related documentation, which are owned by PG&E, its parent company, subsidiaries, or affiliates, and/or owned by third parties and in the possession of or licensed to PG&E, and which constitute valuable resources, confidential and/or proprietary information, know-how, and trade secrets belonging to PG&E, its parent company, subsidiaries, or affiliates and/or third parties (hereinafter referred to as "Proprietary Information").

	2.
	In consideration of being made privy to such Proprietary Information, and of the contracting for the Receiving Party's professional services by PG&E, the Receiving Party hereby agrees to hold the same in strict confidence, and not to disclose it, or otherwise make it available, to any person or third party, including any affiliate of PG&E that produces energy or energy-related products or services, without the prior written consent of PG&E.  The Receiving Party agrees that all such resources and Proprietary Information:

	
	(a)
	shall be used only for the purpose of providing services or work for PG&E; and

	
	(b)
	shall not be reproduced, copied, in whole or in part, except as specifically authorized and in conformance with PG&E's instructions when necessary for the purposes set forth in (a) above; and

	
	(c)
	shall, together with any copies, reproductions or other records thereof, in any form, and all information and   materials developed by the Receiving Party therefrom, be returned to PG&E when no longer needed for the performance of the Receiving Party's services to PG&E.

	3.
	The Receiving Party agrees to abide by all PG&E policies and standards governing access to and use of computer resources and, specifically:

	
	(a)
	to use only the user ID, password and Access Card assigned by PG&E for his or her personal use, and

	
	(b)
	to maintain the confidentiality of these authentication keys and protect them from use by others.

	4.
	The Receiving Party hereby agrees that any third parties owning Proprietary Information are express third party beneficiaries of this Agreement.

	5.
	The Receiving Party hereby agrees that for any violation of any provision of this Agreement, a restraining order and/or injunction may be issued against the Receiving Party in addition to any other remedy PG&E may have at law.

	6.
	This Agreement shall be governed by and interpreted in accordance with the laws of The State of California.

	
	UNDERSIGNED:
	COMPANY (of which Undersigned is an employee)

	
	
	
	     

	
	Signature
	
	Company Name

	
	     
	
	

	
	Print Name
	
	Signature of Authorized Agent of Company

	
	     
	
	     

	
	Title
	
	Print Name

	
	     
	
	     

	
	Company
	
	Title

	
	     
	
	     

	
	Date
	
	Date


Questions





• What is the purpose?


• Why do we need to participate?


• What is customer-specific data?


• Choose not to participate?


• All vendors participating?


• No longer needing data?


• How will this be conducted?


• Completion date?


• Data delays?


• Corrective actions?


• Cannot afford?


• VSR costs?


• Can I delay VSR?


• Participation recommendation?


• Additional questions contact?


• Policy currently in my contract?


• Anything else I need to do?











“PG&E” refers to Pacific Gas and Electric Company, a subsidiary of PG&E Corporation. © 2010 Pacific Gas and Electric Company. All rights reserved.
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