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December 30, 2008

Advice 3391-E
(Pacific Gas and Electric Company ID U 39 E)

Public Utilities Commission of the State of California

Subject: Agreement between Pacific Gas and Electric Company and East
Bay Municipal Utilities District Pursuant to PUC §2829

Purpose

Pacific Gas and Electric Company (PG&E) submits this Advice Letter to seek
approval of an Agreement between Pacific Gas and Electric Company (PG&E)
and East Bay Municipal Utilities District (EBMUD) whereby EBMUD may provide
electricity generated by EBMUD-owned hydroelectric generation facilities to
designated EBMUD service accounts. PG&E is required by Public Utilities Code
§2829 to file the Agreement (Attachment 1) with the Commission on or before
January 1, 20009.

Background

Senate Bill Number 1017 was approved by Governor Schwarzenegger on October
13, 2007, and codified at Public Utilities Code (PUC) §2829. PUC §2829
requires that every electrical corporation that owns and operates transmission and
distribution facilities that deliver electricity to EBMUD service accounts shall use
the same facilities to deliver electricity generated by EBMUD. PUC §2829
specifies that EBMUD may elect to designate specific hydroelectric generation
facilities owned by EBMUD for the generation of electricity to be delivered to
EBMUD service accounts provided specified conditions are met.

In order for EBMUD generation to be eligible under PUC §2829, the amount of all
electricity delivered to the electric grid by the designated EBMUD hydroelectric
generation facilities must be the property of EBMUD. In addition, ownership and
use of the environmental attributes associated with the electricity delivered to the
electric grid by EBMUD designated hydroelectric generation is retained by
EBMUD.

PUC §2829 specifies that PUC §365 and 366 (i.e. PUC establishing direct access)
are not applicable to electricity generated by EBMUD, that is delivered to EBMUD
for its own use and that is transported over the transmission and distribution
system of an electrical corporation pursuant to an election made by EBMUD
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pursuant to PUC §2829. PUC §2829 specifies that EBMUD shall pay applicable
rates approved by the Commission for transmission and distribution or
transmission rates approved under federal law. PUC §2829 further specifies that
the Commission shall ensure that no cost shifting to bundled service customers
will result from implementation of the Agreement.

PUC §2829 requires that PG&E file the Agreement implementing PUC §2829 on
or before January 1, 2009, and that the Commission approve the Agreement
within 150 days or specify conforming changes to be made within 60 days.

Tariff Structure

In order to ensure that no costs are shifted to other PG&E customers as a result of
providing this service (as is required by PUC §2829(g)), PG&E modeled the
Agreement generally after the Direct Access tariffs. PG&E recognizes that

PUC §2829(d) specifies that PUC §365 and 366 (i.e. establishing direct access)
are not applicable to electricity generated by EBMUD. However, PG&E has used
the Direct Access tariffs only as a model in order to comply with PUC Section
2829(g), which prohibits shifting costs to other customers. Additionally, by using
the Direct Access model, we can take advantage of existing account management
and billing procedures, thus reducing the costs of implementation and operations.
However, in working with EBMUD, PG&E understands that EBMUD asserts that
use of the Direct Access model for billing purposes does not in any way constitute
a waiver by EBMUD of PUC Section 2829(d)(1) or Section 2829 (d)(2), nor a
waiver by EBMUD of its status as a non-CPUC-jurisdictional entity.

Supplemental Advice Letter

PG&E and EBMUD have made considerable progress in reaching consensus on
the details of the Agreement. However, PG&E and EBMUD are continuing work
on the Agreement and PG&E expects to file a supplemental advice letter filing a
revised Agreement on or before January 29, 2009. PG&E respectfully requests
that Commission staff not spend time and effort reviewing the attached Agreement
with the understanding that PG&E will file a supplemental advice letter. In
addition, at EBMUD’s request, PG&E is seeking approval for an extended protest
period on this Advice Letter.

Protests

Anyone wishing to protest this filing may do so by letter sent via U.S. mail, by
facsimile or electronically, any of which must be received no later than February
13, 2009, which is 45" days after the date of this filing. Protests should be mailed
to:

' EBMUD has requested an extended timeline for protests to be submitted.
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CPUC Energy Division

Tariff Files, Room 4005

DMS Branch

505 Van Ness Avenue

San Francisco, California 94102

Facsimile: (415) 703-2200
E-mail: jnj@cpuc.ca.gov and mas@cpuc.ca.gov

Copies of protests also should be mailed to the attention of the Director, Energy
Division, Room 4004, at the address shown above.

The protest also should be sent via U.S. mail (and by facsimile and electronically,
if possible) to PG&E at the address shown below on the same date it is mailed or
delivered to the Commission:

Brian K. Cherry

Vice President, Regulatory Relations
Pacific Gas and Electric Company
77 Beale Street, Mail Code B10C
P.O. Box 770000

San Francisco, California 94177
Facsimile: (415) 973-7226

E-mail: PGETariffs@pge.com

Effective Date

PG&E requests that this advice filing become effective consistent with PUC Code
§2829.

Notice

In accordance with General Order 96-B, Section IV, a copy of this advice letter is
being sent electronically and via U.S. mail to parties shown on the attached list.
Address changes to the General Order 96-B service list should be directed to
Rose de la Torre at (415) 973-4716. Send all electronic approvals to
PGETariffs@pge.com. Advice letter filings can also be accessed electronically at:
http://www.pge.com/tariffs

N R Q\w>\ SR

Vice President, Regulatory Relations

Attachments
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Pacific Gas and
D Electric Company”

Agreement Between

Section 1:

11

12

Section 2:

2.1

East Bay Municipal Utility District
And
Pacific Gas and Electric Company
For Specified CPUC Jurisdictional Electrical Services

General Description of Agreement

This Agreement is made by and between Pacific Gas and Electric Company
(PG&E) and East Bay Municipal Utility District (EBMUD) pursuant to Public Utilities
Code Section 2829. PG&E and EBMUD may be referred to collectively as the
“Parties” or individually as “Party”. This Agreement is for the sole benefit of the
Parties and provisions of this Agreement shall apply exclusively to this Agreement
and the services contemplated hereunder. This Agreement is a legally binding
contract. The Parties named in this Agreement are bound by the terms set forth
herein and otherwise incorporated herein by reference. This Agreement shall
govern the business relationship between the Parties hereto by which East Bay
Municipal Utility District (EBMUD) shall provide electrical energy and capacity from
hydroelectric generation facilities owned by EBMUD for designated EBMUD electric
service accounts located in the Pacific Gas and Electric Company (PG&E) service
area and PG&E will deliver such electrical energy to EBMUD’s designated service
accounts via PG&E'’s electrical transmission and distribution system. EBMUD, by
agreeing to undertake specific activities and responsibilities for EBMUD service
accounts acknowledges that EBMUD shall relieve and discharge PG&E of the
responsibilities for said activities and responsibilities with respect to the designated
EBMUD service accounts listed in Attachment B. Except where explicitly defined
herein (including Attachment A hereto), the definitions controlling this Agreement
are contained in PG&E'’s applicable rules and tariffs.

This Agreement has been filed and approved by the California Public Utilities
Commission (CPUC) for use between PG&E and EBMUD and may not be waived,
altered, amended or modified, except as provided herein or as may otherwise be
authorized by the CPUC.

Representations

Each Party represents that it is and shall remain in compliance with all applicable
laws and tariffs, including applicable CPUC, the Federal Energy Regulatory
Commission (FERC), and California Independent System Operator (CAISO)
reguirements.

Form 79-1015
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2.2

2.3

2.4

Section 3:

Section 4:

4.1

4.2

4.3

4.4

Each person executing this Agreement for the respective Parties expressly
represents and warrants that he or she has authority to bind the entity on whose
behalf this Agreement is executed.

Each Party represents that (a) it has the full power and authority to execute and
deliver this Agreement and to perform its terms and conditions; (b) the execution,
delivery and performance of this Agreement have been duly authorized by all
necessary corporate or other action by such Party; and (c) this agreement
constitutes such Party’s legal, valid and binding obligation, enforceable against
such Party in accordance with its terms.

Each Party shall (a) exercise all reasonable care, diligence and good faith in the
performance of its duties pursuant to this Agreement; and (b) carry out its duties in
accordance with applicable recognized professional standards in accordance with
the requirements of this Agreement.

Term of Service

The term of this Agreement shall commence on the date of execution by both
Parties hereto (the “Effective Date”) and shall remain in effect unless: (a) EBMUD
provides a minimum of twelve (12) months written notice of EBMUD’s intent to
terminate the Agreement; or, (b) this Agreement is superseded by a successor
agreement; or, (c) the Agreement terminates pursuant to Section 4 hereof.

Events of Default and Remedy for Default

An Event of Default under this Agreement shall include either Party's material
breach of any provision of this Agreement, including those incorporated by
reference herein, and failure to cure such breach within thirty (30) calendar days of
receipt of written notice thereof from the non-defaulting Party; or such other period
as may be provided by this Agreement or PG&E's tariffs.

In the event of such an Event of Default, the non-defaulting Party shall be entitled
(a) to exercise any and all remedies available under PG&E’s tariffs; (b) to the extent
not inconsistent with PG&E's tariffs, to exercise any and all remedies provided for
by law or in equity; and (c) in the event of a material Event of Default, to terminate
this Agreement upon written notice to the other Party, which shall be effective upon
the receipt thereof.

Breach by any Party hereto of any provision of PG&E’s tariffs shall be governed by
applicable provisions contained therein and each Party will retain all rights granted
thereunder.

Public Utilities Code Section 2829 specifies that EBMUD may elect to designate
specific hydroelectric generation facilities owned by EBMUD for the generation of
electricity to be delivered to EBMUD service accounts provided: 1) The amount of

Form 79-1015
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Section 5:

51

5.2

53

54

55

all electricity delivered to the electric grid by the designated EBMUD hydroelectric
generation is the property of EBMUD; and 2) ownership and use of the
environmental attributes associated with the electricity delivered to the electric grid
by EBMUD designated hydroelectric generation is retained by EBMUD. Failure of
EBMUD to maintain at all times conformance with these requirements of Public
Utilities Code Section 2829 shall be considered a material Event of Default under
this Agreement.

Billing, Franchise Fees, Metering and Payment

Billing: In accordance with applicable PG&E and FERC rates and tariffs, PG&E will
calculate and bill EBMUD for PG&E charges, based upon the charges established
for comparable services to customers being served under the terms and conditions
of Direct Access Service, for each service account subject to this Agreement.

Franchise Fees And Other Charges: EBMUD will be responsible to pay all
applicable fees, surcharges and taxes as authorized by law. PG&E will bill
EBMUD for franchise fees as set forth in Public Utilities Code Sections 6350 to
6354, and for fees as set forth in Public Utilities Code Sections 401 to 410.
EBMUD and PG&E will each be responsible for calculating other fees, taxes, and
surcharges for their respective services. PG&E will be responsible for billing
EBMUD for charges calculated by PG&E. PG&E shall not have any responsibility
regarding the calculation or remittance of applicable taxes, charges, surcharges,
fees, or similar obligations associated with the fair market value of EBMUD self-
service energy and capacity subject of this agreement. EBMUD is solely
responsible to establish the fair market value of its self-provided energy and
capacity services and to remit any and all taxes, charges, surcharges, fees, or
similar lawful levees.

Metering and Metering Services: PG&E will provide meters, metering services, and
meter data management agent (MDMA) services at each EBMUD designated
service account in accordance with the PG&E electric rules and rate schedules
applicable to each designated service account. Charges for meters and metering
services, including but not limited to meter installation, meter testing, meter removal,
and meter data management agent (MDMA) services will be in accordance with the
PG&E electric rules and rate schedules applicable to each designated service
account.

EBMUD is responsible for providing metering of EBMUD hydroelectric generation
facilities subject of this Agreement. Such metering will be in accordance with the
interconnection agreement, all applicable laws and tariffs, including CPUC, FERC,
and CAISO requirements, and applicable provisions of PG&E’s Rules and Rate
Schedules.

Payment: EBMUD will be subject to the payment requirements of applicable PG&E
Electric Rules and Rates.

Disputed Bills: PG&E Electric Rules and Rates will apply to bills disputed by

EBMUD to be in error except as otherwise provided in Section 15 of this
Form 79-1015
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Section 6:

Section 7:

7.1

7.2

7.3

Section 8:

8.1

agreement.

Limitation of Liability

In no event shall either Party be liable to the other Party for any indirect, special,
consequential, or punitive damages of any kind whatsoever, whether in contract,
tort or strict liability.

Indemnification

To the fullest extent permitted by law, each Party (the “Indemnifying Party”) shall
indemnify and hold harmless the other Party, and its current and future direct and
indirect parent companies, affiliates and their shareholders, officers, directors,
employees, agents, servants and assigns (collectively, the “Indemnified Party”) from
and against any and all claims and/or liabilities for losses, expenses, damage to
property, injury to or death of any person, including, but not limited to, the
Indemnified Party’s employees and its affiliates’ employees, subcontractors and
subcontractors’ employees, or any other liability incurred by the Indemnified Party,
including reasonable expenses, legal and otherwise, which shall include reasonable
attorneys’ fees, caused wholly or in part by any negligent, grossly negligent or willful
act or omission by the Indemnifying Party arising out of this Agreement, except to
the extent caused by any negligent, grossly negligent or willful act or omission of
the Indemnified Party.

If any claim covered by Section 7.1 is brought against the Indemnified Party, then
the Indemnifying Party shall be entitled to participate in and assume the defense
of such claim, with counsel reasonably acceptable to the Indemnified Party,
unless in the opinion of counsel for the Indemnified Party, a conflict of interest
between the Parties may exist with respect to such claim. If the Indemnifying
Party does not assume the defense of the Indemnified Party, or if a conflict
precludes the Indemnifying Party from assuming the defense, then the
Indemnifying Party shall reimburse the Indemnified Party on a monthly basis for
the Indemnified Party's defense through separate counsel of the Indemnified
Party's choice. Even if the Indemnifying Party assumes the defense of the
Indemnified Party with acceptable counsel, the Indemnified Party, at its sole
option, may participate in the defense, at its own expense, with counsel of its
own choice without relieving the Indemnifying Party of any of its obligations
hereunder..

The Indemnifying Party's obligation to indemnify under this Section 7 shall
survive termination of this Agreement.

Assignment and Delegation

Neither Party to this Agreement shall assign any of its rights or obligations under
this Agreement.

Form 79-1015
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8.2

Section 9:

Notwithstanding the provisions of this Section 8, either Party may subcontract its
duties under this Agreement to a subcontractor provided that the subcontracting
Party shall remain fully responsible as a principal and not as a guarantor for
performance of any subcontracted duties, and shall serve as the point of contact
between its subcontractor and the other Party. If either Party subcontracts any of
its duties hereunder, it shall cause its subcontractors to perform in a manner
which is in conformity with that Party’s obligations under this Agreement.

Independent Contractors

Section 10:

Each Party shall perform its obligations under this Agreement (including any
obligations performed by a Party s designees as permitted under Section 8 of this
Agreement) as an independent contractor.

Entire Agreement

Section 11:

This Agreement consists of, in its entirety, this Agreement Between East Bay
Municipal Utility District and Pacific Gas and Electric Company For Specified CPUC
Jurisdictional Electrical Services and all attachments hereto, all DASR Forms
submitted pursuant to this Agreement and PG&E's applicable tariffs. Parties agree
this Agreement satisfies the requirements of PUC 8§2829. This Agreement
supersedes all other agreements or understandings, written or oral, between the
Parties related to the subject matter hereof. This Agreement may be modified from
time to time only by an instrument in writing, signed by both Parties and as further
provided in Section 21 herein.

Nondisclosure

111

Neither Party may disclose any Confidential Information obtained pursuant to this
Agreement to any third party, including affiliates of such Party, without the express
prior written consent of the other Party. As used herein, the term “Confidential
Information” shall include, but not be limited to, all business, financial, and
commercial information pertaining to the Parties, customers of either or both
Parties, suppliers for either Party, personnel of either Party, any trade secrets, and
other information of a similar nature, whether written or in intangible form that is
marked proprietary or confidential with the appropriate owner’'s name. Confidential
Information shall not include information known to either Party prior to obtaining the
same from the other Party, information in the public domain, or information obtained
by a Party from a third party who did not, directly or indirectly, receive the same
from the other Party to this Agreement or from a party who was under an obligation
of confidentiality to the other Party to this Agreement or information developed by
either Party independent of any Confidential Information. The receiving Party shall
use the higher of the standard of care that the receiving Party uses to preserve its
own confidential information or a reasonable standard of care to prevent
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11.2

Section 12:

unauthorized use or disclosure of such Confidential Information. Each receiving
Party shall, upon termination of this Agreement or at any time upon the request of
the disclosing Party, promptly return or destroy all Confidential Information of the
disclosing Party then in its possession.

Notwithstanding the preceding, Confidential Information may be disclosed to any
governmental, judicial or regulatory authority requiring such Confidential
Information pursuant to any applicable law, regulation, ruling, or order, provided
that: (a) such Confidential Information is submitted under any applicable
provision, if any, for confidential treatment by such governmental, judicial or
regulatory authority; and (b) prior to such disclosure, the other Party is given
prompt notice of the disclosure requirement so that it may take whatever action it
deems appropriate, including intervention in any proceeding and the seeking of
any injunction to prohibit such disclosure.

Enforceability

Section 13:

If any provision of this Agreement or the application thereof, is to any extent held
invalid or unenforceable, the remainder of this Agreement and the application
thereof, other than those provisions which have been held invalid or unenforceable,
shall not be affected and shall continue in full force and effect and shall be
enforceable to the fullest extent permitted by law or in equity.

Notices

131

Except as otherwise provided in this Agreement, any notices under this Agreement
shall be in writing and shall be effective upon delivery if delivered by (a) hand; (b)
U.S. Mail, first class postage pre-paid, or (c) facsimile, with confirmation of receipt to
the Parties as follows:

If the notice is to EBMUD:

Contact Name:

Business Address:

Facsimile:

If the notice is to PG&E:

Contact Name: Director - Bay Region Sales and Service

Business Address:
Mail Code B19C
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13.2

13.3

Section 14:

P.O. Box 770000
San Francisco, CA 94177

Each Party shall be entitled to specify as its proper address any other address in
the United States upon written notice to the other Party.

Each Party shall designate on Attachment A the person(s) to be contacted with
respect to specific operational matters relating to services under this Agreement.
Each Party shall be entitled to specify any change to such person(s) upon written
notice to the other Party.

Time of Essence

Section 15:

The Parties expressly agree that time is of the essence for all portions of this
Agreement.

Dispute Resolution

151

15.2

15.3

The form of this Agreement has been filed with and approved by the CPUC. Except
as provided in Section 15.2 and 15.3, any dispute arising between the Parties
relating to interpretation of the provisions of this Agreement or to the performance of
PG&E’s obligations hereunder (including the performance of Billing Services and
Metering Services by PG&E) shall be reduced to writing and referred to the Parties’
representatives identified on Attachment A for resolution. Should such a dispute
arise, the parties shall be required to meet and confer in an effort to resolve their
dispute. Pending resolution, the Parties shall proceed diligently with the
performance of their respective obligations under this Agreement, except if this
Agreement has been terminated under Section 4.2. If the Parties fail to reach an
agreement within a reasonable period of time, the matter shall, upon demand of
either Party, be submitted to resolution before the CPUC in accordance with the
CPUC's rules, regulations and procedures applicable to resolution of such disputes.

Any dispute arising between the Parties relating to interpretation of the provisions of
this Agreement or to the performance of the EBMUD’s obligations hereunder
(including Payment performance by EBMUD) shall be reduced to writing and
referred to the Parties’ representatives identified on Attachment A for resolution.
Should such a dispute arise, the parties shall be required to meet and confer in an
effort to resolve their dispute. Pending resolution, the Parties shall proceed diligently
with the performance of their respective obligations under this Agreement, except if
this Agreement has been terminated under Section 4.2. If the Parties fail to reach
an agreement within a reasonable period of time, the parties may mutually agree to
pursue mediation or arbitration to resolve such issues.

Notwithstanding the provisions of Paragraph 15.1 and 15.2 above: (a) all disputes
between the Parties relating to payment by EBMUD of any PG&E fees or charges
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154

Section 16:

shall be subject to the provisions of PG&E’s applicable tariffs governing disputes
over customer bills; (b) all disputes between the Parties regarding Competition
Transition Charges payable by EBMUD shall be subject to the provisions of PG&E’s
applicable tariffs; and (c) PG&E may pursue available remedies for unauthorized
electrical use by EBMUD in a court of competent jurisdiction.

If the dispute involves a request for damages, parties are notified that the
Commission has no authority to award damages. To resolve such issues, the
parties may mutually agree to pursue mediation or arbitration to resolve such
issues, or if no agreement is reached, to pursue other legal remedies that are
available to the parties.

Applicable Law and Venue

Section 17:

This Agreement shall be interpreted, governed by and construed in accordance with
the laws of the State of California, and shall exclude any choice of law rules that
direct the application of the laws of another jurisdiction, irrespective of the place of
execution or of the order in which the signatures of the parties are affixed or of the
place or places of performance. Except for matters and disputes with respect to
which the CPUC is the initial proper venue for dispute resolution pursuant to
applicable law or this Agreement, the federal and state courts located in San
Francisco County, California shall constitute the sole proper venue for resolution
of any matter or dispute hereunder, and the Parties submit to the exclusive
jurisdiction of such courts with respect to such matters and disputes.

Force Majeure

Neither Party shall be liable for any delay or failure in the performance of any part of
this Agreement (other than obligations to pay money) due to any event of force
majeure or other cause beyond its reasonable control, including but not limited to,
unusually severe weather, flood, fire, lightning, epidemic, quarantine restriction, war,
sabotage, act of a public enemy, earthquake, insurrection, riot, civil disturbance,
strike, work stoppage caused by jurisdictional and similar disputes, restraint by court
order or public authority, or action or non-action by or inability to obtain
authorization or approval from any governmental authority, or any combination of
these causes, which by the exercise of due diligence and foresight such Party could
not reasonably have been expected to avoid and which by the exercise of due
diligence is unable to overcome. It is agreed that upon the Party so affected giving
written notice and reasonably full particulars of such force majeure to the other
Party within a reasonable time after the cause relied on, then the obligations of the
Party, so far as they are affected by the event of force majeure, shall be suspended
during the continuation of such inability and circumstance and shall, so far as
possible, be remedied with all reasonable dispatch. In the event of force majeure,
as described herein, both Parties shall take all reasonable steps to comply with this
Agreement and PG&E’s applicable tariffs despite occurrence of a force majeure
event.
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Section 18:

Unauthorized Use of Energy

18.1

18.2

Section 19:

EBMUD represents and warrants that for each of its Designated Service
Accounts, and at all times during which it provides electric energy and capacity
services to such Designated Service Accounts, EBMUD shall completely,
accurately, and in a timely manner account for each of its Designated Service
Account loads with a duly authorized Scheduling Coordinator. Load data not
accounted for in this manner may provide grounds for termination of this
Agreement. For verification purposes only, PG&E shall have complete access to
the identity of the Scheduling Coordinator and the load data provided to it by
EBMUD and the forecasts, schedules and resource adequacy plans submitted to
the CAISO by the EBMUD Scheduling Coordinator. Such information is to remain
confidential, and shall not be disclosed to any unauthorized person.

PG&E shall notify EBMUD immediately and the EBMUD shall notify PG&E
immediately of any suspected unauthorized energy use. The Parties agree to
preserve any evidence of unauthorized energy use. Once unauthorized energy
use is suspected, PG&E, in its sole discretion, may take any or all of the actions
permitted under PG&E's applicable tariffs.

Not a Joint Venture

Unless specifically stated in this Agreement to be otherwise, the duties,
obligations, and liabilities of the Parties are intended to be several and not joint or
collective. Nothing contained in this Agreement shall ever be construed to create
an association, trust, partnership or joint venture or to impose a trust or
partnership duty, obligation, or liability on or with regard to either Party. Each
Party shall be liable individually and severally for its own obligations under this
Agreement.
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Section 20:

20.1.

20.2

20.3

20.4

Specific Terms

This Agreement shall be governed by all applicable provisions of PG&E’s Rules
and Rate Schedules and all applicable laws and tariffs, including applicable
CPUC, FERC, and CAISO requirements.

The definitions of principal terms used in this Agreement are found either herein
or in PG&E Electric Rule 1, Definitions. Unless otherwise stated, all references
to “service account” shall refer to individual EBMUD electric meters. Unless
otherwise stated, all references to PG&E charges shall include the Trust Transfer
Amount (TTA) charges.

The descriptive headings of the various sections of this Agreement have been
inserted for convenience of reference only and shall in no way define, modify or
restrict any of the terms and provisions thereof.

PG&E Transmission and Distribution Service

Subject to the terms of this Agreement, applicable tariffs and applicable FERC
rules and EBMUD's compliance with their terms, PG&E will provide transmission
and distribution services under applicable tariffs and contracts for delivery of
electric power to EBMUD service accounts.

General Obligations of EBMUD

Timeliness and Due Diligence: EBMUD shall exercise due diligence in meeting
its obligations and deadlines under this Agreement and all applicable tariffs.
EBMUD shall make all payments owed to PG&E under this Agreement and alll
applicable tariffs in a timely manner subject to applicable payment dispute
provisions.

Scheduling Coordinator: As a requirement of this Agreement, EBMUD shall have
one Scheduling Coordinator for the purpose of reporting all of the EBMUD end-
use meter readings to the CAISO. EBMUD shall disclose the identity of the
Scheduling Coordinator (SC) to PG&E. PG&E shall not be responsible for
enforcing requirements applicable to the performance of the Scheduling
Coordinator.

EBMUD Responsibility for Electric Power

Subject to Public Utilities Code Section 2829, EBMUD may elect to designate
specific hydroelectric generation facilities owned by EBMUD for the generation of
electricity to be delivered to EBMUD service accounts provided: 1) The amount of
all electricity delivered to the electric grid by the designated EBMUD hydroelectric
generation is the property of EBMUD; and 2) ownership and use of the
environmental attributes associated with the electricity delivered to the electric grid
by EBMUD designated hydroelectric generation is retained by EBMUD. EBMUD is
responsible for providing their electric power needs and the delivery of such
electric power to their designated receipt points as set forth on the schedules and
forecasts submitted to the CAISO by the EBMUD Scheduling Coordinator. The
total estimated annual energy usage of the EBMUD service accounts subject to
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20.5

20.6

20.7

20.8

20.9

20.10

EMBUD self-service and listed in Attachment B hereto must not exceed the total
estimated annual energy output of the designated EBMUD hydroelectric
generator(s) listed in Attachment C hereto. Such estimates shall be based on
recorded meter registrations or other suitable data agreeable to both parties.

EBMUD shall annually certify in writing to PG&E that EBMUD has complied with
Public Utilities Code Section 2829 and with all applicable requirements of the
CAISO tariff(s) and Business Practice Manual including, but not limited to,
requirements for resource adequacy plans, demand forecasts, and balanced
schedules.

PG&E Not Liable for EBMUD Services

To the extent EBMUD provides its own electric power, PG&E has no obligations
to EBMUD with respect to the self-provision of services by EBMUD. EBMUD is
solely responsible to carry out the responsibilities associated with that service.

EBMUD Not Liable for PG&E Services

To the extent EBMUD takes service from PG&E, EBMUD has no obligations with
respect to the services provided by PG&E. PG&E is solely responsible to carry
out the responsibilities associated with that service.

Load Aggregation

EBMUD may aggregate individually metered electric loads only for purposes of
comparing such metered electric loads with the generator output of designated
EBMUD hydroelectric generators. Load aggregation will not be used to compute
PG&E charges or for tariff applicability. Any right of EBMUD to physically
aggregate by combining multiple accounts into a single metered account as
permitted under CPUC-approved tariffs is not restricted by this section.

Split Loads Not Allowed

EBMUD may not partition the electric loads of a service account subject to this
Agreement among electric service options or providers.

Interval Metering

“Interval Meter” shall refer to a meter device capable of recording the minimum
data required. Minimum data requirements include (a) hourly data required for
the settlement process; and (b) data required to bill PG&E distribution tariffs,
including any communication systems needed to allow PG&E access to meter
reading usage data.

Access to EBMUD Usage Data and Generation Data

PG&E will provide EBMUD, or its designated agent, reasonable and timely
access to meter data as required to allow for the proper performance of billing,
scheduling, settlement, forecasting and other functions. PG&E will provide
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20.11

20.12

interval usage data only for designated EBMUD service accounts with an
installed interval meter.

EBMUD will, upon request, provide PG&E reasonable and timely access to
EBMUD hydroelectric generation meter data as required by the EBMUD
scheduling coordinator for scheduling, settlement, forecasting and other
functions. EBMUD and/or its scheduling coordinator will, upon request, issue
instructions to the CAISO to give PG&E access to the electronic meter data (i.e.,
OMAR web site) from the EBMUD hydroelectric generation resources designated
under this Agreement.

EBMUD SELF-SERVICE ESTABLISHMENT

The following requirements must be satisfied before EBMUD can provide self-
service to EBMUD service accounts in PG&E's service territory:

1. The CPUC must approve this Agreement and EBMUD and PG&E must
execute this Agreement.

2. EBMUD must satisfy applicable CPUC Electronic Data Exchange
requirements, including:

a. EBMUD must complete all necessary electronic interfaces for EBMUD and
PG&E to communicate for exchange of Direct Access Service Requests
(DASR) and general communications.

b. EBMUD must have the capability to exchange data with PG&E via the
Internet.

c. EBMUD must establish and maintain the capability to perform Electronic
Data Interchange (EDI) and enter into appropriate agreements related
thereto.

DESIGNATION OF EBMUD SERVICE ACCOUNTS FOR SELF-SERVICE
1. Initial Sixty-Day Period for Designation of Service Accounts:

Commencing thirty (30) calendar days after execution of this Agreement by both
parties and continuing for sixty (60) calendar days an initial period for EBMUD to
designate service accounts for self-service will transpire during which time
EBMUD will submit Direct Access Service Requests (DASR) electronically
(unless PG&E has also approved of some alternative means of submittal) to
PG&E for each EBMUD service account to be designated for self-service under
this agreement. A separate DASR must be submitted for each service account.
Upon request, PG&E will provide timely updates to EBMUD on the status of the
DASR processing. PG&E will provide an acknowledgment of its receipt of the
DASR to EBMUD within three (3) working days of its receipt. PG&E will exercise
best efforts to provide, within three (3) working days thereafter (and no later than
five (5) working days), EBMUD with a DASR status notification informing them as
to whether the DASR has been accepted, rejected or deemed pending further
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information. If accepted, DASRs which were received by PG&E on or before the
fifteenth (15™) of the month will be switched over no later than the next month’s
scheduled meter reading date for that service account.. If a DASR is rejected,
PG&E will provide the reason for the rejection. If a DASR is held pending further
information, it shall be rejected if the DASR is not completed within eleven

(11) working days following the status notification. PG&E and EBMUD, on
mutual agreement, may agree to a different service change date for the service
changes requested in a DASR.

2. Designation of Service Accounts After the Initial Sixty-Day Designation
Period:

After the initial sixty (60) calendar-day period for designation of service accounts
for self-service, EBMUD requests to place service accounts on EBMUD self-
service will require a minimum of six (6) months advance notice in writing to
PG&E in accordance with Section 13 of this Agreement. Such notice to PG&E
will include sufficient information to readily identify to PG&E the specific service
account EBMUD wishes to designate for self-service. Upon request, EBMUD wiill
confirm to PG&E such service account information as determined by PG&E to be
necessary to confirm the requested service change.

3. Returning a Designated Service Account to PG&E Bundled Service:

EBMUD requests to return a service account from EBMUD self-service to PG&E
Bundled Service will require a minimum of six (6) months advance notice in
writing to PG&E in accordance with Section 13 of this Agreement. Such notice to
PG&E will include sufficient information to readily identify to PG&E the specific
service account EBMUD wishes to designate for return to PG&E Bundled
Service. Upon request, EBMUD will confirm to PG&E such service account
information as determined by PG&E to be necessary to confirm the requested
service change. EBMUD will be responsible for the continued provision of the
service account electric supply service until the service change date. Should
EBMUD fail to provide the six (6) months advance notice as required in this
section prior to an EBMUD service account returning to PG&E Bundled Service,
EBMUD shall pay charges specified in PG&E Schedule TBCC — Transitional
Bundled Commodity Cost in addition to transmission, transmission rate
adjustments, reliability services, distribution, public purpose programs, nuclear,
decommissioning, fixed transition amount (where applicable), and the Rate
Reduction Bond Memorandum Account (where applicable) on the otherwise
applicable tariff for each subject EBMUD service account, and the Direct Access
Cost Responsibility Surcharge applicable under Schedule DA CRS — Direct
Access Cost Responsibility Surcharge for the duration of the six (6) month
period. Each EBMUD service account returned to PG&E Bundled Service shall
remain on Bundled Service for a minimum period of thirty-six (36) months before
EBMUD will be allowed to return the service account to EBMUD self-service.
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Section 21:

Amendments or Modifications

21.1

21.2

21.3

Section 22:

Section 23:

Except as provided in Section 21.2 and 21.3, no amendment or maodification shall
be made to this Agreement, in whole or in part, except by an instrument in writing
executed by authorized representatives of the Parties, and no amendment or
modification shall be made by course of performance, course of dealing or usage
of trade.

This Agreement will be subject to such changes or modifications as the CPUC
may from time to time direct or necessitate in the exercise of its jurisdiction, and
the Parties may amend the Agreement to conform to changes directed or
necessitated by the CPUC. In the event the Parties are unable to agree on the
required changes or modifications to this Agreement, their dispute shall be
resolved in accordance with the provisions of Section 15 hereof or, in the
alternative, EBMUD may elect to terminate this Agreement upon written notice
to PG&E, which shall be effective after twelve (12) months. PG&E retains the
right to unilaterally file with the CPUC, pursuant to the CPUC's rules and
regulations, an application for a change in PG&E's rates, charges, classification,
service or rules, or any agreement relating thereto.

Attachment B, List of EBMUD Service Accounts, will be updated from time-to-
time by Parties to reflect the status of DASR submittals from EBMUD and DASR
implementation by PG&E. Such updates will be exchanged electronically and
will be subject to confirmation by the Contacts for EBMUD and PG&E
designated in Attachment A hereto.

Interconnection of EBMUD Generation Facilities

EBMUD agrees that for EBMUD hydroelectric generation facilities subject of this
Agreement it will maintain at all times and fulfill its obligations under
Interconnection Agreements executed pursuant to all applicable tariffs, rules and
rates of the CAISO, FERC, and PG&E. EBMUD will designate the specific
hydroelectric generation facilities to be subject of this Agreement in Attachment
C. EBMUD will notify PG&E six (6) months in advance of planned changes in the
hydroelectric generation facilities listed in Attachment C.

Cost Obligations In as much as PUC §2829(g) prohibits cost shifting to result

from implementation of this Agreement, EBMUD agrees it is responsible to pay
cost responsibility surcharges (CRS) established pursuant to PUC Section 370
and non-bypassable charges (NBC) as authorized by the CPUC. Such CRS and
NBC are specified in the electric rate schedule applicable for each EBMUD
service account and are in accordance with PG&E Electric Schedule DA-CRS
and, where applicable, Electric Schedule E-RRB. EBMUD acknowledges that
PG&E reserves the right to add additional CRS or other NBC or to modify CRS or
NBC rates as may be authorized by the CPUC from time to time.
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Section 24:

Audits

24.1

24.2

24.3

24.4

24.5

PG&E and EBMUD shall each retain such specific records as may be required to
support the accuracy of the transactions encompassed by this Agreement for a
period of at least seven (7) years. When either Party reasonably believes that
errors related to transactions may have occurred, a Party may request the
production of such documents as may be required to verify the accuracy of the
transactions. Such documents shall be provided within ten (10) business days of
such request. In the event the requesting Party, upon review of such documents,
continues to believe that the other Party’s duty to accuracy in the transactions
under this Agreement has been breached, the requesting Party may direct that
an audit be conducted. PG&E and EBMUD shall designate their own employee
representative or their contracted representative to audit the other party’'s
records.

Any such audit shall be undertaken by PG&E, EBMUD, or their contracted
representative at reasonable times without interference with the audited Party's
business operations, and in compliance with the audited Party's security
procedures. PG&E and EBMUD agree to cooperate fully with any such audit.

Specific records to support the accuracy of meter data provided in the billings
may require examination of billing and metering support documentation
maintained by subcontractors. PG&E and EBMUD shall include a similar clause
in their agreements with their subcontractors reserving the right to designate their
own employee representative, or their contracted representative to audit records
related to billing.

The auditing Party will notify the audited Party in writing of any exception taken
as a result of an audit. The audited Party shall refund the amount of any
undisputed exception to the auditing Party within ten (10) days. If the audited
Party fails to make such payment, the audited Party agrees to pay interest,
accruing monthly, at a rate equal to the prime rate plus two percent (2%) of Bank
of America NT&SA, San Francisco, or any successor institution, in effect from
time to time, but not to exceed the maximum contract rate permitted by the
applicable usury laws of the State of California. Interest will be computed from
the date of written notification of exceptions to the date the audited Party
reimburses the auditing Party for any exception. The cost of such audit shall be
paid by the auditing Party; provided, however, that in the event an audit verifies
overcharges of five percent (5%) or more, then the audited Party shall reimburse
the auditing Party for the cost of the audit.

This right to audit shall extend for a period of three (3) years following the date of
final payment under this Agreement. Each party and each subcontractor shall
retain all necessary records and documentation for the entire length of this audit
period.
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Section 25:

Miscellaneous

25.1

25.2

25.3

254

25.5

25.6

25.7

Unless otherwise stated in this Agreement: (a) any reference in this Agreement
to a section, subsection, attachment or similar term refers to the provisions of this
Agreement; (b) a reference to a section includes that section and all its
subsections; and (c) the words “include,” “includes,” and “including” when used in
this Agreement shall be deemed in each case to be followed by the words
“without limitation.” The Parties agree that the normal rule of construction to the
effect that any ambiguities are to be resolved against the drafting Party shall not
be employed in the interpretation of this Agreement

The provisions of this Agreement are for the benefit of the Parties and not for any
other person or third party beneficiary. The provisions of this Agreement shall not
impart rights enforceable by any person, firm or organization other than a Party or a
successor or assignee of a Party to this Agreement.

The descriptive headings of the various sections of this Agreement have been
inserted for convenience of reference only and shall in no way define, modify or
restrict any of the terms and provisions thereof.

Any waiver at any time by either Party of its rights with respect to a default under
this Agreement, or with respect to any other matter arising in connection with this
Agreement, shall not be deemed a waiver with respect to any other or subsequent
default or matter and no waiver shall be considered effective unless in writing.

Each Party shall be responsible for paying its own attorneys’ fees and other costs
associated with this Agreement, except as provided in Sections 6 and 7 hereof. If a
dispute exists hereunder, the prevailing Party, as determined by the CPUC, or as
may otherwise be determined by the dispute resolution procedure contained in
Section 15 hereof, if used, or by a court of law, shall be entitled to reasonable
attorneys’ fees and costs.

To the extent that the CPUC has a right under then-current law to audit either
Party’'s compliance with this Agreement or other legal or regulatory requirements
pertaining to Direct Access transactions, that Party shall cooperate with such audits.
Nothing in this Section shall be construed as an admission by either Party with
respect to the right of the CPUC to conduct such audits or the scope thereof.

Except as otherwise provided in this Agreement, all rights of termination,
cancellation or other remedies in this Agreement are cumulative. Use of any
remedy shall not preclude any other remedy in this Agreement.
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The Parties have executed this Agreement on the dates indicated below, to be
effective upon the later date.

On Behalf of EBMUD On Behalf of PG&E
By: By:

Name: Name:

Title: Title:

Date: Date:
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ATTACHMENT A
A. Definitions:

Billing Services - The billing services described in PG&E’s direct access tariff which are
provided by PG&E.

Direct Access Tariff - PG&E’s Rule 22 — Direct Access — as filed and approved by the CPUC.

Metering Services - The meter installation, maintenance and related services described in
PG&E'’s direct access tariff which are provided by PG&E.

Meter Reading Services - The meter reading and related services described in PG&E's direct
access tariff which are provided by PG&E.

PG&E Charges - Charges (a) for services provided by PG&E; or (b) which are energy-related
and which are approved by the CPUC or the Federal Energy Regulatory Commission (including
any Competition Transition Charges or Fixed Transition Amount Charges owing to PG&E or its
affiliates, as those terms are defined under the California Public Utilities Code). Fixed Transition
Amount Charges are also referred to as Trust Transfer Amount (TTA) Charges.

B. Contact Persons (Section 13.3):
PG&E Contact: ESP Services, 1-415-973-5683

EBMUD Contact:

C. Parties’ Representatives (Section 15.1):

PG&E Representative:
Manager - Service & Sales
Mail Code 8052D

1850 Gateway Blvd.
Concord, CA., 94523

EBMUD Representative:

Contact Name

Business Address
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ATTACHMENT B

EBMUD SERVICE ACCOUNTS
SUBJECT TO THIS AGREEMENT

Facility
Name

Address

Service
Account
Number

Annual
Energy
Usage,
kWh

Maximum
Demand,
kW

Date
Service
Account
Subject to
EBMUD
Self-Service

Date
Service
Account
Returned to
PG&E
Bundled
Service
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ATTACHMENT C

HYDROELECTRIC GENERATION FACILITES
OWNED BY EBMUD AND SUBJECT TO THIS AGREEMENT

Generator
Site Name

Site Address

CAISO
Meter ID
Number

Maximum
Generator
Capacity,
MW

Average
Annual
Generator
Output,
MWh

Scheduling
Coordinator
Name

Date
Generator
Subject to
Agreement
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