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Similar to the request in A.05-08-033, De Young is requesting an Encroachment 
Agreement from PG&E to construct a concrete block sound wall on PG&E’s 
easement to address a noise pollution health hazard.  This health hazard was 
identified in the City of Fresno’s Initial Study (Application No. T-5224)1 and 
construction of the concrete block sound wall is a condition of approval from the 
City of Fresno in order for De Young to construct a housing development.  
Granting the Encroachment Agreement to De Young serves the public interest by 
allowing utility property (the easement area) to be used for other productive 
purposes – and address a critical issue of public health – without interfering with 
the utility’s operation or affecting service to utility customers.  (See D.02-01-058 
(2002) 2002 Cal. PUC LEXIS 11, *9.)  Similarly, PG&E does not anticipate 
substantive protests to this filing.  Therefore, as in D.05-10-013, the Commission 
should exempt PG&E from the requirements of Section 851, pursuant to Section 
853(b).  See also, D.01-06-006 (2001) 2001 Cal. PUC LEXIS 342, in which the 
Commission granted the request of San Diego Gas and Electric Company 
(“SDG&E”) for a limited exemption from the requirements of Section 851, pursuant 
to Section 853(b) to lease space at its Mission and El Cajon substations to 
CalPeak Power LLC for installation and operation of electric generation units. 
 
If the Commission declines to find Section 853(b) applicable, PG&E requests that 
the Commission authorize PG&E to enter into the proposed Encroachment 
Agreement with De Young under Section 851. 
 
Background 
 
PG&E requests Commission exemption under Public Utilities Code Section 853(b), 
or, alternatively, approval under Public Utilities Code Section 851, to allow De 
Young to construct and maintain a concrete block sound wall within one of PG&E’s 
easements in the City of Fresno in Fresno County.  In accordance with Resolution 
ALJ-186, Appendix B, Section III.B, PG&E provides the following information 
related to the proposed transaction: 
 

(a) Identity of All Parties to the Proposed Transaction:  
 
Pacific Gas and Electric Company 
Andrew L. Niven 
Peter Van Mieghem 
Law Department 
P.O. Box 7442 
San Francisco, CA 94120 
Telephone: (415) 973-2902 
Facsimile:  (415) 973-5520 
Email:  PPV1@pge.com 
 

De Young Properties 5224 L. P. 
Stephen Keel, Vice President 
P.O. Box 5178 
Fresno, CA 93755 
Telephone: (559) 435-0900 
Email:  slk@brentwoodhomes.com 

 
 

                                            
1 The City of Fresno’s Initial Study (Application No. T-5224) is included as Attachment 4. 



Advice 2741-E - 3 - November 23, 2005
 

(b) Complete Description of the Property Including Present Location, 
Condition and Use: 
 
PG&E owns, operates and maintains the Herndon-Kearney 230 kV electric 
transmission tower line (“H-K Transmission Line”), a portion of which 
crosses certain undeveloped property owned by De Young, located at West 
Barstow Avenue and North Bryan Avenue in the City of Fresno, Fresno 
County, California and identified by Assessors Parcel Number 505-070-20 
(“Property”).  PG&E has an easement over the Property, pursuant to that 
certain Grant of Easement dated August 1, 1955 and recorded in Book 
3664 of Official Records at page 267, Fresno County Records 
(“Easement”), for that portion of the H-K Transmission Line that crosses the 
Property.  The Easement expressly prohibits construction of any buildings 
or structures within the easement area. 
 
Although the area surrounding the Property and the Easement is 
undeveloped, De Young is seeking approval from the City of Fresno to 
construct a housing development on a portion of the Property located to the 
east of the Easement.  As a condition of approval from the City of Fresno, 
De Young must install a permanent twelve foot high concrete block sound 
wall (“Sound Wall”) as a noise barrier between the subdivision boundary of 
the proposed housing development and nearby Highway 99.  The only 
feasible location for the Sound Wall has been determined by De Young to 
be within the Easement.  The Sound Wall is necessary to fully reduce noise 
pollution to acceptable levels for the health and safety of the residents in 
the housing development. 
 

(c) Intended Use of the Property: 
 
The proposed encroachment onto the Easement is for the installation of the 
Sound Wall.  De Young is requesting permission from PG&E in the form of 
an Encroachment Agreement to allow the construction of the Sound Wall 
that will run parallel with and inside of the Easement. The actual 
encroachment will encompass an area in the Easement that is 5 feet wide 
by 672 feet long.  The Encroachment Agreement will require De Young or 
their successors in interest to maintain the Sound Wall for the term of the 
Encroachment Agreement which would be in perpetuity unless PG&E 
exercises an express unilateral right to terminate the Encroachment 
Agreement on 90 days advance notice in the event the Sound Wall ever 
interferes with PG&E’s operations in the Easement, as more particularly 
described in the Encroachment Agreement.  (See Attachment 1.)  The 
Sound Wall, as currently proposed, will not interfere with PG&E’s existing 
facilities and will be designed and constructed in such a way so as not to 
hinder access to, or maintenance of, PG&E’s facilities in the Easement.  
Maps of the construction area are provided as Attachment 2. 
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(d) Complete Description of Financial Terms of the Proposed 
Transaction: 
 
PG&E is not collecting any use fees associated with granting De Young’s 
encroachment of the Easement.  By consenting to this prohibited 
construction and use on the Easement, PG&E is supporting economic 
development of this area.  Placement of the Sound Wall within the 
Easement does not rise to the level of a right that has any realizable 
economic value to PG&E. 

 
(e) Indication of How Financial Proceeds of the Transaction Will Be 

Distributed: 
 

Not applicable. 
 
(f) Sufficient Information and Documentation (Including Environmental 

Review Information) To Indicate that All Criteria Set Forth in Section 
II(A) of Resolution ALJ-186 Are Satisfied: 

 
PG&E has provided information in this advice letter to meet the eligibility 
criteria under the advice letter pilot program.  Under the CEQA Checklist, 
the activity proposed in the transaction will not require environmental review 
by the CPUC as a lead agency.  The proposed transaction will not have an 
adverse effect on the public interest.  In fact, the proposed transaction will 
serve the public interest because it is part of a larger residential subdivision 
development project which will serve the housing needs of the City of 
Fresno.  Since PG&E is not collecting any fees associated with granting De 
Young an Encroachment Agreement, the proposed encroachment is well 
below the $5 million threshold set forth for fee property and lease 
equivalents.  Finally, the transaction does not involve the transfer or change 
in ownership of facilities currently used in utility operations. 

 
(g) Complete Description of any Recent Past (Within the Prior Two Years) 

or Anticipated Future Transactions that May Appear To Be Related to 
the Present Transaction: 

 
Not applicable. 

 
(h) For Sales of Real Property and Depreciable Assets, the Advice Letter 

Shall Include the Original Cost, Present Book Value, and Present Fair 
Market Value, and a Detailed Description of How the Fair Market Value 
Was Determined (e.g., Appraisal): 

 
Not applicable. 
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(i) For Leases of Real Property, the Advice Letter Shall Include the Fair 
Market Rental Value, and a Detailed Description of How the Fair 
Market Rental Value Was Determined: 

 
Not applicable. 

 
(j) Additional Information to Assist in the Review of the Advice Letter: 
 

No additional information is readily available, other than what is already 
included with this filing. 

 
(k) CEQA Checklist 

 
Exemption 

 
(1)  Has the proposed transaction been found exempt from CEQA by a 
government agency?  
 
The proposed transaction was not found exempt from CEQA by the 
City of Fresno. 
 

(a) If yes, please attach notice of exemption.  Please provide 
name of agency, date of exemption, and state clearinghouse 
number. 

 
Not applicable. 

 
(b) If no, does the applicant contend that the project is exempt 

from CEQA? If yes, please identify the specific exemption or 
exemptions that apply, citing to the applicable CEQA 
guideline(s). 

 
Not applicable. 

 
Prior or Subsequent CEQA review 

 
(1)  Has the project undergone CEQA review by another government 
agency?  If yes, please identify the agency, the CEQA document that 
was prepared (EIR, MND, etc.) and its date, and provide one copy of 
any and all CEQA documents to the Director of the relevant Industry 
Division with a copy of the advice letter.  Be prepared to provide 
additional copies upon request.  
 
The City of Fresno has conducted a CEQA review and issued a 
Mitigated Negative Declaration (“MND”).  (See Attachment 3)  In the 
MND, the City of Fresno concluded that the proposed housing 
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development, and all activities associated with it, will not have any 
significant adverse impacts on the environment.  The MND also 
identifies and addresses several non-significant impacts, including air 
quality, water, noise, and transportation and circulation, and 
determined appropriate mitigation measures.  The City of Fresno voted 
to adopt the MND on April 1, 2004. 
 
(2)  Identify any aspects of the project or its environment that have 
changed since the issuance of the prior CEQA document. 
 
PG&E is not aware of any changes that have occurred since the 
issuance of the MND and Initial Study. 
 
(3)  Identify and provide section and page numbers for the 
environmental impacts, mitigation measures, and findings in the prior 
CEQA document that relate to the approval sought from the CPUC. 
 
Please see the City of Fresno’s Initial Study (Application No. T-5224) 
and the Master Environmental Impact Report (EIR) No. 10130-2025 
Fresno General Plan - Mitigation Monitoring Checklist (associated with 
Final EIR No. 10118 and Final EIR No. SCH 95022029) for further 
discussion on the following categories of CEQA review.  (See 
Attachments 4 and 5.) 
 

• Section 2.0: Air Quality (page 4) 
• Section 3.0: Water (page 5) 
• Section 7.0: Noise (page 6) 
• Section 10.0: Transportation and Circulation (page 9) 
• Section 11.6: Availability of Sewer Lines of Adequate Capacity 

(page 10) 
 
(4)  Does the project require approval by governmental agencies other 
than the CPUC?  If so, please identify all such agencies, and the type 
of approval that is required from each agency. 
 
The County’s environmental determination is final and conclusive on 
the Commission.  (CEQA Guidelines, § 15050(c).)  A duplicative 
environmental review by the Commission would be inconsistent with 
the CEQA’s mandates, frustrate the goal of administrative efficiency, 
and thus fail to serve the public interest.  Therefore, while the 
Commission, as a Responsible Agency, must review and consider the 
environmental documents prepared by the County, the Commission 
need not perform an independent CEQA review as part of this Section 
851 review. 
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Need CEQA? 
 

If no exemption is applicable, and no prior review has occurred, please 
identify what applicant believes is the correct level of CEQA review.  
 
Not Applicable. 

 
Protests 
 
Anyone wishing to protest this filing may do so by letter sent via U.S. mail, by 
facsimile or electronically, any of which must be received no later than 30 days 
after the date of this filing, which is December 23, 2005.  Protests should be 
mailed to: 

CPUC Energy Division 
Attention: Tariff Unit, 4th Floor 
505 Van Ness Avenue 
San Francisco, California  94102 
 
Facsimile: (415) 703-2200 
E-mail: jjr@cpuc.ca.gov and jnj@cpuc.ca.gov 

Copies of protests also should be mailed to the attention of the Director, Energy 
Division, Room 4004, at the address shown above. 
 
The protest also should be sent via U.S. mail (and by facsimile and electronically, 
if possible) to PG&E at the address shown below on the same date it is mailed or 
delivered to the Commission: 

Pacific Gas and Electric Company 
Attention: Brian Cherry 
Director, Regulatory Relations 
77 Beale Street, Mail Code B10C 
P.O. Box 770000 
San Francisco, California  94177 
 
Facsimile: (415) 973-7226 
E-mail: PGETariffs@pge.com 
 

Effective Date 
 
Pursuant to the review process outlined in Resolution ALJ-186, PG&E requests 
that this advice filing become effective on January 9, 2006, which is 47 calendar 
days after the date of filing. 
 





 

CALIFORNIA PUBLIC UTILITIES COMMISSION 
ADVICE LETTER FILING SUMMARY 

ENERGY UTILITY  

MUST BE COMPLETED BY UTILITY (Attach additional pages as needed) 

Company name/CPUC Utility No. Pacific Gas and Electric Company (ID U39) 

Utility type:   Contact Person: Bernard Lam 

 ELC  GAS       Phone #: (415) 973-4878   

 PLC  HEAT  WATER E-mail: bxlc@pge.com  

EXPLANATION OF UTILITY TYPE 

ELC = Electric              GAS = Gas  
PLC = Pipeline              HEAT = Heat     WATER = Water 

(Date Filed/ Received Stamp by CPUC) 

Advice Letter (AL) #: 2741-E  

Subject of AL: Section 851 Transaction – De Young Properties Sound Wall Encroachment Agreement  

Keywords (choose from CPUC listing):  Section 851 

AL filing type:  Monthly  Quarterly   Annual   One-Time   Other _____________________________ 

If AL filed in compliance with a Commission order, indicate relevant Decision/Resolution #: _________ 
_________________________________________________________________ 
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___________________________________________________________________________________________________
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Estimated system annual revenue effect: (%):N/A 

Estimated system average rate effect (%): N/A 

When rates are affected by AL, include attachment in AL showing average rate effects on customer classes 
(residential, small commercial, large C/I, agricultural, lighting).______________________________ 

 

Tariff schedules affected:   _________________________________________________________________________ 

___________________________________________________________________________________________________ 

Service affected and changes proposed1:____________________________________________________________ 

___________________________________________________________________________________________________ 

Pending advice letters that revise the same tariff sheets: N/A 

Protests and all other correspondence regarding this AL are due no later than 30 days after the 
date of this filing, unless otherwise authorized by the Commission, and shall be sent to: 

CPUC, Energy Division                    Pacific Gas and Electric Company 
Attention: Tariff Unit 
505 Van Ness Ave.,  
San Francisco, CA 94102 
jjr@cpuc.ca.gov and jnj@cpuc.ca.gov 

Attn: Brian K. Cherry 
         Director, Regulatory Relations 
77 Beale Street, Mail Code B10C 
P.O. Box 770000 
San Francisco, CA 94177 
E-mail: PGETariffs@pge.com 

                                                 
1 Discuss in AL if more space is needed. 
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