Confirmation for Resource Adequacy Capacity Product for CAISO Resources

This confirmation letter ("Confirmation"), confirms the mutual understanding and agreement (“Transaction”) between ______________________ ("Seller") and Pacific Gas and Electric Company ("Buyer"), each individually a “Party” and together the "Parties", dated as of _______________ (the "Confirmation Effective Date") in which Seller agrees to provide to Buyer the right to the Product (as defined herein).  This Transaction and Confirmation are being provided pursuant to and in accordance with the Edison Electric Institute (“EEI”) Master Power Purchase and Sale Agreement and Cover Sheet between the Parties, effective as of ______________________, along with any amendments and annexes, including the EEI Collateral Annex, thereto (collectively the "Master Agreement").  Capitalized terms not otherwise defined in this Confirmation have the meanings specified in the Master Agreement or Tariff (as defined herein).  To the extent that this Confirmation is inconsistent with any provision of the Master Agreement, this Confirmation shall govern the rights and obligations of the Parties hereunder.
1. Definitions

1.1. "Applicable Laws" means any law, rule, regulation, order, decision, judgment, or other legal or regulatory determination by any Governmental Body having jurisdiction over one or both Parties or this Transaction, including without limitation, the Tariff. 

1.2. "Availability Incentive Payments" has the meaning specified in the Tariff or otherwise applicable to CAISO.
1.3. "Availability Standards" has the meaning specified in the Tariff or otherwise applicable to CAISO.
1.4. "Buyer" has the meaning specified in the introductory paragraph hereof.

1.5. "CAISO" means the California Independent System Operator Corporation, or its successor entity.

1.6. "CAISO Control Area" has the meaning specified in the Tariff.

1.7. "CAISO Controlled Grid" has the meaning specified in the Tariff.

1.8. "Capacity Replacement Price" means (a) the price paid for any Replacement Capacity purchased by Buyer pursuant to Section 5.3 hereof, plus costs reasonably incurred by Buyer in purchasing such Replacement Capacity, or (b) absent a purchase of any Replacement Capacity, the market price for such Designated RA Capacity not provided at the Delivery Point.  The Buyer shall determine such market prices in a commercially reasonable manner.  For purposes of the definition of “Replacement Price” in Section 1.51 of the Master Agreement, “Capacity Replacement Price” shall be deemed to be the “Replacement Price.”   
1.9. "Confirmation" has the meaning specified in the introductory paragraph hereof.

1.10. "Confirmation Effective Date" has the meaning specified in the introductory paragraph hereof.

1.11. "Contingent Firm RA Product" has the meaning specified in Section 3.3 hereof.

1.12. "Contract Price" means, for any Monthly Delivery Period, the product of the RA Capacity Flat Price and the Price Shape Factor for such period.

1.13. "Contract Quantity" means the total Unit Contract Quantity for the Units.

1.14. "CPUC" means the California Public Utilities Commission.

1.15. "CPUC Decisions" means CPUC Decisions 04-01-050, 04-10-035, 05-10-042, 06-06-064, 06-07-031, 07-06-029, 08-06-031, 09-06-028 and/or subsequent decisions related to resource adequacy, as may be amended from time to time by the CPUC.

1.16. "Credit Rating" means, with respect to any entity, the rating assigned to such entity’s unsecured, senior long-term debt obligations (not supported by third party credit enhancements) by S&P, Moody’s or any other rating agency agreed by the Parties as set forth in the Master Agreement, or if such entity does not have a rating for its senior unsecured long-term debt, then the rating then assigned to such entity as an issuer rating by S&P, Moody’s or any other rating agency agreed by the Parties as set forth in the Master Agreement

1.17. "Delivery Period" has the meaning specified in Section 4.1 hereof.

1.18. "Delivery Point" has the meaning specified in Section 4.2 hereof.

1.19. "Designated RA Capacity" means, for each Unit, the amount of RA Capacity that Seller provides to Buyer pursuant to this Confirmation that is certified for inclusion in RAR Showings and if applicable LAR Showings, in each case as determined or approved by the CPUC (and/or, to the extent authorized by the CPUC or CAISO) pursuant to the CPUC Decisions, or by an LRA having jurisdiction.  Designated RA Capacity shall include those attributes associated with the capacity identified in Sections 2 and 3 hereof.  For each Monthly Delivery Period, a Unit's Designated RA Capacity shall be equal to the product of (x) the Unit's RA Capacity, after reflecting adjustments for Outages, if any, required by the CPUC (and/or, to the extent authorized by the CPUC, by the CAISO), or by an LRA having jurisdiction, and (y) the Unit's Prorated Percentage of Unit Factor, provided that the total amount of Designated RA Capacity from all Units shall not exceed the Contract Quantity.
1.20. "Emission Reduction Credits" or "ERC(s)" means emission reductions that have been authorized by a local air pollution control district pursuant to California Division 26 Air Resources; Health and Safety Code Sections 40709 and 40709.5, whereby such district has established a system by which all reductions in the emission of air contaminants that are to be used to offset certain future increases in the emission of air contaminants shall be banked prior to use to offset future increases in emissions.
1.21. "Environmental Costs" means costs incurred in connection with acquiring and maintaining all environmental permits and licenses for the Product, and the Product’s compliance with all applicable environmental laws, rules and regulations, including capital costs for pollution mitigation or installation of emissions control equipment required to permit or license the Product, all operating and maintenance costs for operation of pollution mitigation or control equipment, costs of permit maintenance fees and emission fees as applicable, and the costs of all Emission Reduction Credits or Marketable Emission Trading Credits (including any costs related to greenhouse gas emissions) required by any applicable environmental laws, rules, regulations, and permits to operate, and costs associated with the disposal and clean-up of hazardous substances introduced to the site, and the decontamination or remediation, on or off the site, necessitated by the introduction of such hazardous substances on the site.
1.22. "Firm RA Product" has the meaning specified in the Section 3.2 hereof.

1.23. "GADS" means the Generating Availability Data System, or its successor.

1.24. "Governmental Body" means any federal, state, local, municipal or other government; any governmental, regulatory or administrative agency, commission or other authority lawfully exercising or entitled to exercise any administrative, executive, judicial, legislative, police, regulatory or taxing authority or power; and any court or governmental tribunal.

1.25. "LAR" means local area reliability, which is any program of localized resource adequacy requirements established for jurisdictional LSEs by the CPUC pursuant to the CPUC Decisions, or by another LRA having jurisdiction over the LSE.  LAR may also be known as local resource adequacy, local RAR, or local capacity requirement in other regulatory proceedings or legislative actions.

1.26. "LAR Attributes" means, with respect to a Unit, any and all resource adequacy attributes (or other locational attributes related to system reliability), as may be identified from time to time by the CPUC, CAISO, LRA, or other Governmental Body having jurisdiction, associated with the physical location or point of electrical interconnection of the Unit within the CAISO Control Area, that can be counted toward LAR, but exclusive of any RAR Attributes.  For clarity, it should be understood that the LAR Attributes associated with a Unit by virtue of its location or point of electrical interconnection may change as the CAISO, LRA, or other Governmental Body, defines new or re-defines existing local areas and such change will not result in a change in payments made pursuant to this transaction. 

1.27. "LAR Showings" means the LAR compliance showings (or similar or successor showings) an LSE is required to make to the CPUC (and, to the extent authorized by the CPUC, to the CAISO) pursuant to the CPUC Decisions, or to an LRA having jurisdiction over the LSE.
1.28. "Letter of Credit" means an irrevocable, non-transferable, standby letter of credit issued by either (a) a U.S. commercial bank, or (b) a foreign commercial bank that has a branch in the U.S.A. and is acceptable to the intended beneficiary. In either case the issuing bank must have a Credit Rating of at least A from S&P or A2 from Moody’s, and the Letter of Credit must be substantially in the form as contained in Appendix I to this Confirmation; provided that, with respect to Letters of Credit to be issued by foreign banks, the intended beneficiary may: 1) impose restrictions, limits, and additional requirements regarding any such Letter(s) of Credit; and 2) require: a) that a U.S. commercial bank with the aforestated Credit Rating act as a “confirming bank” (as defined in Article 8 of the ICC Uniform Customs and Practice for Documentary Credits 2007 Revision (aka “UCP 600”) for such a Letter of Credit, and/or b) that additional terms and conditions be included in such a Letter of Credit. In case of a conflict of this definition with any other definition of “Letter of Credit” contained in the Master Agreement or any exhibit or annex thereto, this definition shall supersede any such other definition for purposes of the Transaction to which this Confirmation applies.
1.29. "LRA" means Local Regulatory Authority, as defined in the Tariff.

1.30. "LSE" means load-serving entity.  LSEs may be an investor-owned utility, an electric service provider, a community aggregator or community choice aggregator, or a municipality serving load in the CAISO Control Area (excluding exports).
1.31. "Marketable Emission Trading Credits" means without limitation, emissions trading credits or units pursuant to the requirements of California Division 26 Air Resources; Health & Safety Code Section 39616 and Section 40440.2 for market based incentive programs such as the South Coast Air Quality Management District’s Regional Clean Air Incentives Market, also known as RECLAIM, and allowances of sulfur dioxide trading credits as required under Title IV of the Federal Clean Air Act (see 42 U.S.C. § 7651b.(a) to (f)).
1.32. "Master Agreement" has the meaning specified in the introductory paragraph hereof.

1.33. "Monthly Delivery Period" means each calendar month during the Delivery Period and shall correspond to each Showing Month.
1.34. "Monthly RA Capacity Payment" has the meaning specified in Section 4.4 hereof.
1.35. "Moody’s" means Moody’s Investors Services, Inc. or its successor.
1.36. "NERC" means the North American Electric Reliability Council, or its successor.
1.37. "NERC/GADS Protocols" means the GADS protocols established by NERC, as may be updated from time to time.

1.38. "Non-Availability Charges" has the meaning specified in the Tariff or otherwise applicable to CAISO.
1.39. "Non-Excusable Event" means Seller's (a) failure to perform its obligations under this Confirmation due to Seller’s negligence, or the negligence of the owner, operator, or SC of a Unit, (b) failure to perform its obligations under this Confirmation, including, without limitation, the failure to cause the owner, operator or SC of a Unit to comply with the operations and maintenance standards specified in Section 8.2.(f), or (c) failure to comply, or failure to cause the owner, operator or SC of the Units to comply, with the terms of the Tariff with respect to the Units providing RAR Attributes and LAR Attributes, as applicable. 

1.40. "Outage" means any CAISO approved disconnection, separation, or reduction in the capacity of any Unit that relieves all or part of the offer obligations of the Unit consistent with the Tariff.
1.41. "Planned Outage" has the meaning in CPUC Decisions, namely a planned, scheduled, or any other Outage for the routine repair or maintenance of the Unit, or for the purposes of new construction work, and does not include any Outage designated as either forced or unplanned as defined by the CAISO or NERC/GADS Protocols.

1.42. "Price Shape Factor" means the Price Shape Factor specified in the Monthly Payment Price Shape Factor Table in Section 4.4 hereof.
1.43. "Product" has the meaning specified in Section 3 hereof.

1.44. "Prorated Percentage of Unit Factor" means the percentage of RA Capacity, as specified in Section 2 hereof, from the Unit that is dedicated to Buyer.
1.45. "RA Availability" means, for each Unit, expressed as a percentage, (a) the Unit's Designated RA Capacity for a Monthly Delivery Period, divided by (b) the Unit Contract Quantity, provided that a Unit's RA Availability shall not exceed 1.00.
1.46. "RA Availability Adjustment" has the meaning specified in Section 4.5 hereof.

1.47. "RA Capacity" means the qualifying and deliverable capacity of the Unit for RAR and LAR purposes for the Delivery Period, as determined by the CAISO, or other Governmental Body authorized to make such determination under Applicable Laws.  RA Capacity encompasses both the RAR Attributes and LAR Attributes of the capacity provided by a Unit.

1.48. "RA Capacity Flat Price" means the price specified in the RA Capacity Flat Price Table in Section 4.4 hereof.
1.49. "RAR" means the resource adequacy requirements established for LSEs by the CPUC pursuant to the CPUC Decisions, or by an LRA or other Governmental Body having jurisdiction.
1.50. "RAR Attributes" means, with respect to a Unit, any and all resource adequacy attributes, as may be identified from time to time by the CPUC, LRA, or other Governmental Body having jurisdiction that can be counted toward RAR, exclusive of any LAR Attributes.

1.51. "RAR Showings" means the RAR compliance showings (or similar or successor showings) an LSE is required to make to the CPUC (and/or, to the extent authorized by the CPUC, to the CAISO), pursuant to the CPUC Decisions, or to an LRA having jurisdiction.

1.52. "Replacement Capacity" has the meaning specified in Section 5.3 hereof. 
1.53. "Replacement Unit" means a generating unit meeting the requirements specified in Section 5.2 hereof.

1.54. "Resource Category" means the category attributed to the resource as described in the CPUC’s 2010 Filing Guide for System and Local Resource Adequacy (RA) Compliance Filings, as such may be modified, amended, supplemented or updated from time to time.
1.55. "RMR Agreement" has the meaning specified in Section 8.2.b hereof.
1.56. "S&P" means the Standard & Poor’s Rating Group (a division of McGraw-Hill, Inc or its successor.
1.57. "Scheduling Coordinator" or "SC" has the meaning defined in the Tariff.

1.58. "Seller" has the meaning specified in the introductory paragraph hereof. 
1.59. "Showing Month" shall be the calendar month that is the subject of the RAR Showing, as set forth in the CPUC Decisions.  For illustrative purposes only, pursuant to the CPUC Decisions in effect as of the Confirmation Effective Date, the monthly RAR Showing made in June is for the Showing Month of August.

1.60. "Supply Plan" means the supply plans, or similar or successor filings, that each Scheduling Coordinator representing RA Capacity submits to the CAISO, LRA, or other Governmental Body, pursuant to Applicable Laws, in order for that RA Capacity to count for its RAR Attributes or LAR Attributes.

1.61. "Tariff" means the CAISO operating agreement and tariff, including the rules, protocols procedures and standards attached thereto, as amended, supplemented or modified from time to time.

1.62. "Transaction" has the meaning specified in the introductory paragraph hereof.

1.63. "Unit" or "Units" shall mean the generation assets described in Section 2 hereof (including any Replacement Unit(s)), from which RA Capacity is provided by Seller to Buyer.

1.64. "Unit Contract Quantity" means the quantity of RA Capacity for a Unit as of the Confirmation Effective Date, as specified in (and may be adjusted pursuant to) Section 4.3 hereof.

2. Unit Information

Name: ___________________

Location: _________________

CAISO Resource ID: ______________

Unit SCID: ____________

Unit CAISO Net Qualifying Capacity (as of Confirmation Effective Date): __________ MW

Prorated Percentage of Unit Factor: ________%

Resource Type: _________________

Resource Category (1, 2, 3 or 4): _________

Point of interconnection with the CAISO Controlled Grid ("substation or transmission line"): ________

Path 26 (North or South): _____

LCR Area (if any, as of Confirmation Effective Date): ________

Deliverability restrictions, if any, as described in most recent CAISO deliverability assessment: ________________

Run Hour Restrictions: ____________________

3. Resource Adequacy Capacity Product

During the Delivery Period, Seller shall provide to Buyer pursuant to the terms of this Confirmation: (a) RAR Attributes and LAR Attributes, and (b) either a Firm RA Product or a Contingent Firm RA Product, as specified in either Section 3.2 or 3.3 below by checking the applicable provision ((a) and (b) shall be collectively referred to as the "Product").  The Product does not confer to Buyer any right to the electrical output from the Units, other than the right to include the Designated RA Capacity associated with the Contract Quantity in RAR Showings, LAR Showings if applicable, and any other capacity or resource adequacy markets or proceedings as specified in this Confirmation.  Specifically, Seller is not required to make available any energy or ancillary services associated with any Unit to Buyer as part of this Transaction and Buyer shall not be responsible for compensating Seller for Seller's commitments to the CAISO required by this Confirmation.  Seller retains the right to sell any RA Capacity from a Unit in excess of that Unit’s Contract Quantity and any RAR Attributes or LAR Attributes not otherwise transferred, conveyed, or sold to Buyer under this Confirmation to a third party.

3.1. RAR and LAR Attributes

Seller shall provide Buyer with the Designated RA Capacity and the RAR Attributes and LAR Attributes from each Unit, as measured in MWs.  For each Monthly Delivery Period, a Unit's Designated RA Capacity shall be equal to the product of (x) the Unit's RA Capacity, after reflecting adjustments for Outages, if any, as determined by the CPUC (and, to the extent authorized by the CPUC or the CAISO), or by an LRA having jurisdiction, and (y) the Unit's Prorated Percentage of Unit Factor, provided that the total amount of Designated RA Capacity from all Units shall not exceed the Contract Quantity.
3.2.  FORMCHECKBOX 
  Firm RA Product

Seller shall provide Buyer with Designated RA Capacity from the Unit(s) in the amount of the Contract Quantity.  If the Unit(s) is/are not available to provide the full amount of the Contract Quantity for any reason other than Force Majeure, including without limitation any Outage or any adjustment of the RA Capacity of any Unit, Seller shall provide Buyer with Designated RA Capacity from one or more Replacement Units pursuant to Section 5.2 hereof.  If Seller fails to provide Buyer with replacement Designated RA Capacity from Replacement Units pursuant to Section 5.2, then Seller shall be liable for damages and/or to indemnify Buyer for penalties or fines pursuant to the terms of Section 5 if Seller is not able to replace the Designated RA Capacity.

3.3.  FORMCHECKBOX 
  Contingent Firm RA Product

Seller shall provide Buyer with Designated RA Capacity from the Unit(s) in the amount of the Contract Quantity.  If the Unit(s) is/are not available to provide the full amount of the Contract Quantity because of a Non-Excusable Event, Seller shall provide Buyer with Designated RA Capacity from one or more Replacement Units pursuant to Section 5.2 hereof.  In such case, if Seller fails to provide Buyer with replacement Designated RA Capacity from Replacement Units pursuant to Section 5.2, then Seller shall be liable for damages and/or to indemnify Buyer for penalties or fines pursuant to the terms of Section 5.  If the Units provide less than the full amount of the Contract Quantity for any reason other than a Non-Excusable Event, Seller is not obligated to provide Buyer with replacement Designated RA Capacity or to indemnify Buyer for penalties or fines pursuant to Section 5.5 hereof.

4. Delivery and Payment

4.1. Delivery Period

The Delivery Period shall be from [insert month, day, year] to [ insert month, day, year].
4.2. Delivery Point
The Delivery Point for each Unit shall be the CAISO Control Area and, if applicable, the LAR Area in which the Unit is electrically interconnected. 
4.3. Unit Contract Quantity:

The Contract Quantity of each Unit for each Monthly Delivery Period shall be as follows:

Unit Contract Quantity (MWs)
	Month
	2011
	2012
	2013
	2014
	2015

	January
	
	
	
	
	

	February
	
	
	
	
	

	March
	
	
	
	
	

	April
	
	
	
	
	

	May
	
	
	
	
	

	June
	
	
	
	
	

	July
	
	
	
	
	

	August
	
	
	
	
	

	September
	
	
	
	
	

	October
	
	
	
	
	

	November
	
	
	
	
	

	December
	
	
	
	
	


If any portion of the Unit Contract Quantity of any Unit providing a Contingent Firm RA Product is not available after the Confirmation Effective Date for reasons other than a Non-Excusable Event, the Unit Contract Quantity shall be adjusted to the product of the Unit's (a) RA Capacity following adjustment, and (b) Prorated Percentage of Unit Factor, provided that the resulting Unit Contract Quantity shall not exceed the original Unit Contract Quantity on the Confirmation Effective Date.

4.4. Monthly RA Capacity Payment

In accordance with the terms of Article Six of the Master Agreement, Buyer shall make a Monthly RA Capacity Payment to Seller for each Unit, in arrears, following each Monthly Delivery Period.  Each Unit's Monthly RA Capacity Payment shall be equal to the product of (a) the applicable Contract Price for that Monthly Delivery Period, (b)  the Designated RA Capacity for the Monthly Delivery Period, and (c) 1,000.  The final product of this Monthly RA Capacity Payment calculation shall be rounded to the nearest penny (i.e. two decimal places).  Each Monthly RA Capacity Payment may be subject to reduction in accordance with Section 4.5 hereof.

RA CAPACITY FLAT PRICE TABLE

	Contract

Year
	RA Capacity Flat Price

($/kW-month)

	2011
	

	2012
	

	2013
	

	2014
	

	2015
	


The respective monthly Price Shape Factor, set forth in the Monthly Capacity Price Shape Factor Table below, shall apply throughout the entire Delivery Period. 

MONTHLY PAYMENT PRICE SHAPE FACTOR TABLE

	Contract Month
	Price Shape Factor
(%)

	Jan
	

	Feb
	

	Mar
	

	Apr
	

	May
	

	Jun
	

	Jul
	

	Aug
	

	Sep
	

	Oct
	

	Nov
	

	Dec
	


4.5. Reduction of Monthly RA Capacity Payment (Contingent Firm RA Product only)

For any Contingent Firm RA Product, the Monthly RA Capacity Payment for each Unit shall be reduced by its RA Availability Adjustment, which is calculated for any Showing Month as follows:  

(a) When the Unit's RA Availability is greater than or equal to 80 percent, the Unit's RA Availability Adjustment shall be zero. 

(b) When the Unit's RA Availability is greater than or equal to 50 percent, but less than 80 percent, the Unit's RA Availability Adjustment shall be equal to: 

(0.80 - RA Availability) * 0.50 * the applicable Contract Price * Unit Contract Quantity * 1000.

(c) When the Unit's RA Availability is less than 50 percent, the Unit's RA Availability Adjustment shall be equal to: 

(((0.80 - 0.50) * 0.50) + ((0.50 - RA Availability)) * the applicable Contract Price * Unit Contract Quantity * 1000. 

The final product of this RA Availability Adjustment calculation shall be rounded to the nearest penny (i.e. two decimal places).  The RA Availability Adjustment for each Unit shall be subtracted from the Monthly RA Capacity Payment determined in Section 4.4 to determine the amount due to the Seller for Designated RA Capacity provided hereunder from each Unit.  In no case shall a Unit's Monthly RA Capacity Payment be less than zero.  
4.6. Allocation of Other Payments and Costs
Seller may retain any revenues it may receive from the CAISO or any other third party with respect to any Unit for (a) start-up, shut-down, and minimum load costs, (b) capacity revenue for ancillary services, (c) energy sales, and (d) any revenues for black start or reactive power services.  Seller shall indemnify, defend and hold Buyer harmless from and against all liabilities, damages, claims, losses, costs or expenses (including, without limitation, attorneys' fees) incurred by or brought against Buyer in connection with Environmental Costs.  However, Buyer shall be entitled to receive and retain all revenues associated with the Designated RA Capacity of any Unit during the Delivery Period (including any capacity or availability revenues from RMR Agreements for any Unit, Reliability Capacity Services Tariff, Transitional Capacity Procurement Mechanism (TCPM), Interim Capacity Procurement Mechanism (ICPM), and Residual Unit Commitment capacity payments, but excluding payments described in clauses (a) through (d) above).  In accordance with Section 4.4 of this Confirmation and Article Six of the Master Agreement, all such Buyer revenues described in this Section, but received by Seller, or a Unit’s SC, owner, or operator shall be remitted to Buyer, and Seller shall indemnify Buyer for any such revenues that Buyer does not receive, and Seller shall pay such revenues to Buyer if the Unit’s SC, owner, or operator fails to remit those revenues to Buyer.  If Seller fails to pay such revenues to Buyer, Buyer may offset any amounts owing to it for such revenues pursuant to Article Six of the Master Agreement against any future amounts it may owe to Seller under this Confirmation.  In order to verify the accuracy of such revenues, Buyer shall have the right, at its sole expense and during normal working hours after reasonable prior notice, to hire an independent third party reasonably acceptable to Seller to audit any documents, records or data of Seller associated with the Designated RA Capacity.  If a centralized capacity market develops within the CAISO region, Buyer will have exclusive rights to offer, bid, or otherwise submit Designated RA Capacity provided to Buyer pursuant to this Confirmation for re-sale in such market, and retain and receive any and all related revenues.  
Seller agrees that the Unit is subject to the terms of the Availability Standards. Furthermore, the Parties agree that any Availability Incentive Payments are for the benefit of the Seller and for Seller’s account and that any Non-Availability Charges are the responsibility of the Seller and for Seller’s account.

5. Seller's Failure to Deliver Contract Quantity

5.1. Notices and Filings
If the Units will not be available to provide Designated RA Capacity in the full amount of the Contract Quantity for any RAR and/or LAR Showings for the Delivery Period, Seller shall, no later than the earlier of (a) twenty (20) Business Days after the loss of any Designated RA Capacity, or (b) fifteen (15) Business Days before the relevant deadline for such RAR or LAR Showing, notify Buyer of the Designated RA Capacity of each Unit which can be included in such Showings.  Seller shall, on a timely basis, submit, or cause each Unit's Scheduling Coordinator to submit, Supply Plans to identify and confirm the Designated RA Capacity of each Unit sold to Buyer.  Seller shall cause the Unit’s Scheduling Coordinator to certify to Buyer, no later than the earlier of (a) twenty (20) Business Days after the Confirmation Effective Date, or (b) fifteen (15) Business Days before the relevant deadline for any applicable RAR or LAR Showing, that Buyer will be credited with the Designated RA Capacity for the Delivery Period in the Unit’s Scheduling Coordinator’s Supply Plan. Seller shall indemnify and hold harmless Buyer from any costs, monetary penalties or fines Buyer may incur in the event any Unit’s Scheduling Coordinator fails to timely submit Supply Plans that identify Buyer’s right to the Designated RA Capacity purchased hereunder.  If Seller fails to pay those costs, monetary penalties or fines, or fails to reimburse Buyer for those costs, monetary penalties or fines, then Buyer may offset any amounts owing to it under this Section 5.1 against any future amounts it may owe to Seller under this Confirmation.
5.2. RA Capacity from Replacement Units

In the event that any amount of the Contract Quantity provided hereunder to Buyer from a Unit is unavailable, Seller shall, at no cost to Buyer, provide Buyer with replacement RA Capacity from one or more Replacement Units, such that the total amount of Designated RA Capacity provided to Buyer from all Units and Replacement Units equals the Contract Quantity.  The designation of any Replacement Unit by Seller shall be subject to Buyer’s prior written approval, which shall not be unreasonably withheld.  In the aggregate all Units and Replacement Units must provide to Buyer RAR Attributes and LAR Attributes equivalent to those that were provided by the original Units and that were sold under this Confirmation.  Seller shall identify Replacement Units meeting the above requirements no later than the earlier of twenty (20) Business Days after the loss of any Designated RA Capacity, or fifteen (15) Business Days before the relevant deadline for Buyer's RAR Showing and/or LAR Showing.  Once Seller has identified in writing any Replacement Units that meet the requirements of this Section 5.2, any such Replacement Unit shall be automatically deemed to be a Unit for purposes of this Confirmation until Seller notifies Buyer, in writing, of the availability of the original Units.

For purposes of this Confirmation, Seller shall be deemed to have failed to provide Buyer with Designated RA Capacity to the extent that the Units and the Replacement Units providing such Designated RA Capacity do not in the aggregate provide to Buyer the RAR Attributes and LAR Attributes contracted for pursuant to this Confirmation.

5.3. Purchase of Replacement Capacity

If, as a result of a Non-Excusable Event, the Designated RA Capacity provided hereunder is less than the Contract Quantity, and if Seller fails to provide to Buyer any portion of Designated RA Capacity from Replacement Units for any Showing Month as required by Section 5.2 hereof, Buyer may, but shall not be required to, replace any Designated RA Capacity not provided by Seller with capacity (such replacement capacity being referred to as "Replacement Capacity") having equivalent RAR and LAR Attributes compared to the Designated RA Capacity not provided by Seller.  Buyer may enter into purchase transactions with one or more other parties to replace Designated RA Capacity not provided by Seller.  Additionally, Buyer may enter into one or more arrangements to repurchase its obligation to sell and deliver the Product to another party, and such arrangements shall be considered to be the procurement of Replacement Capacity.  Buyer shall act in a commercially reasonable manner in purchasing any Replacement Capacity.

5.4. Damages for Failure to Deliver

If, as a result of a Non-Excusable Event, the Designated RA Capacity provided hereunder is less than the Contract Quantity, and if Seller is required to provide to Buyer Designated RA Capacity from one or more Replacement Units pursuant to Sections 3.2 or 3.3, and fails to do so pursuant to Section 5.2 hereof, then, for purposes of determining the damages due to Buyer under Section 4.1 of the Master Agreement, Seller shall pay to Buyer, in accordance with the terms of Section 4.1 of the Master Agreement relating to “Accelerated Payment of Damages,” if applicable, an amount equal to the positive difference, if any, between (a) the sum of (i) the Capacity Replacement Price for each Replacement Capacity transaction entered into by Buyer times its applicable RA Capacity quantity, plus (ii) absent a purchase of Replacement Capacity, each Capacity Replacement Price times the Designated RA Capacity not provided by Seller (adjusted for any quantity purchased by Buyer in (i) above), and (b) the Designated RA Capacity not provided for each Monthly Delivery Period multiplied by the Contract Price for that month.  If Seller fails to pay those damages, then Buyer may offset those damages owed it against any future amounts it may owe to Seller under this Confirmation pursuant to Article Six of the Master Agreement.
5.5. Indemnities for Failure to Deliver Designated RA Capacity
Seller agrees to indemnify Buyer for any monetary penalties or fines assessed against Buyer by the CPUC or the CAISO, or an LRA having jurisdiction, resulting from any of: (a) the Designated RA Capacity provided to Buyer hereunder being less than the Contract Quantity due to a Non-Excusable Event, and Seller’s failure to replace the shortfall in Designated RA Capacity from Replacement Units in accordance with Section 5.2 hereof; (b) Seller’s failure to provide notice of the non-availability of any portion of the Designated RA Capacity as required under Section 5.1 hereof; or (c) any other failure by Seller to perform its obligations under this Confirmation.  With respect to the foregoing, the Parties shall use commercially reasonable efforts to minimize such penalties and fines; provided, that in no event shall Buyer be required to use or change its utilization of its owned or controlled assets or market positions to minimize these penalties and fines.  Seller will have no obligation to Buyer under this Section 5.5 in respect of the portion of Contract Quantity for which Seller has paid damages pursuant to Section 5.4 hereof.  If Seller fails to pay those penalties or fines, or fails to reimburse Buyer for those penalties and fines, then Buyer may offset the cost of those penalties and fines against any future amounts it may owe to Seller under this Confirmation.

6. CAISO Offer Requirements:

During the Delivery Period, except to the extent any Unit is in an Outage, or is affected by an event of Force Majeure that results in a partial or full Outage of that Unit, Seller shall either schedule or cause the Unit’s Scheduling Coordinator to schedule with, or make available to, the CAISO each Unit’s Designated RA Capacity in compliance with the Tariff, and shall perform all, or cause the Unit’s Scheduling Coordinator, owner, or operator, as applicable, to perform all obligations under the Tariff that are associated with the sale of Designated RA Capacity hereunder.  Buyer shall have no liability for the failure of Seller or the failure of any Unit’s Scheduling Coordinator, owner, or operator to comply with such Tariff provisions, including any penalties, charges or fines imposed on Seller or the Unit’s Scheduling Coordinator, owner, or operator for such noncompliance.

7. Planned Outages

Upon Confirmation Effective Date and no later than January 1, April 1, July 1 and October 1 of each calendar year until the end of the Delivery Period, Seller shall submit, or cause the Unit's Scheduling Coordinator to submit to Buyer the portion of each Unit's schedule of proposed Planned Outages ("Outage Schedule") for the following twenty-four (24) month period that overlaps the Delivery Period.  Within twenty (20) Business Days after its receipt of an Outage Schedule, Buyer shall notify Seller in writing of any reasonable request for changes to the Outage Schedule, and Seller shall, consistent with Good Utility Practices, accommodate Buyer's requests regarding the timing of any Planned Outage.  Seller or the Unit's Scheduling Coordinator shall notify Buyer within five (5) Business Days of any change to the Outage Schedule.   
Planned Outages cannot aggregate more than 168 hours in any calendar month (unless the Parties, prior to the first day of the Planned Outage, agree otherwise in writing), and shall not be scheduled from each May 1 through September 30 during the Delivery Period.  In the event that Seller has a previously Planned Outage that becomes coincident with a CAISO-declared system emergency, Seller shall make all reasonable efforts to reschedule such Planned Outage.  
8. Other Buyer and Seller Covenants

8.1
Buyer and Seller shall, throughout the Delivery Period, take all commercially reasonable actions and execute any and all documents or instruments reasonably necessary to ensure Buyer's right to the use of the Contract Quantity for the sole benefit of Buyer's RAR and LAR, as applicable.  Such commercially reasonable actions shall include, without limitation:

(a) Cooperating with and providing, and in the case of Seller causing each Unit’s Scheduling Coordinator, owner or operator to cooperate with and provide requested supporting documentation to the CAISO, the CPUC, or any other Governmental Body responsible for administering RAR and/or LAR under Applicable Laws, to certify or qualify the Contract Quantity as RA Capacity and Designated RA Capacity.  Such actions shall include, without limitation, providing information requested by the CPUC, or by an LRA having jurisdiction, to demonstrate for each month of the Delivery Period the ability to deliver the Contract Quantity from each Unit to the CAISO Controlled Grid for the minimum hours required to qualify as RA Capacity, and providing information requested by the CPUC, CAISO or other Governmental Body having jurisdiction to administer RAR or LAR to demonstrate that the Contract Quantity can be delivered to the CAISO Controlled Grid, pursuant to "deliverability" standards established by the CAISO, or other Governmental Body having jurisdiction to administer RAR and/or LAR; and

(b) Negotiating in good faith to make necessary amendments, if any, to this Confirmation to conform this Transaction to subsequent clarifications, revisions or decisions rendered by the CPUC, FERC, or other Governmental Body having jurisdiction to administer RAR or LAR, so as to maintain the benefits of the bargain agreed by the Parties on the Confirmation Effective Date.

8.2
Seller represents, warrants and covenants to Buyer that, throughout the Delivery Period: 

(a) Seller owns, or has the exclusive right to the RA Capacity sold under this Confirmation from each Unit, and shall furnish Buyer, CAISO, CPUC or other jurisdictional LRA, or other Governmental Body with such evidence as may reasonably be requested to demonstrate such ownership or exclusive right;

(b) No portion of the Contract Quantity has been committed by Seller to any third party in order to satisfy RAR or LAR or analogous obligations in CAISO markets, other than pursuant to an RMR Agreement between the CAISO and either Seller or the Unit’s owner or operator;

(c) No portion of the Contract Quantity has been committed by Seller in order to satisfy RAR or LAR, or analogous obligations in any non-CAISO market;

(d) Each Unit is connected to the CAISO Controlled Grid, is within the CAISO Control Area, and is under the control of CAISO;  

(e) In the event Seller has rights to the energy output of any Unit, and Seller or the Unit’s Scheduling Coordinator schedules energy from the Unit for export from the CAISO Control Area, or commits energy to another entity in a manner that could result in scheduling energy from the Unit for export from the CAISO Control Area, it shall do so only as allowed by, and in accordance with, Applicable Laws and such exports may, if allowed by the Tariff, be curtailed by the CAISO; 

(f) The owner or operator of each Unit is obligated to maintain and operate each Unit using Good Utility Practice and, if applicable, General Order 167 as outlined by the CPUC in the Enforcement of Maintenance and Operation Standards for Electric Generating Facilities Adopted May 6, 2004, and is obligated to abide by all Applicable Laws in operating such Unit; provided, that the owner or operator of any Unit is not required to undertake capital improvements, facility enhancements, or the construction of new facilities; 

(g) The owner or operator of each Unit is obligated to comply with Applicable Laws, including the Tariff, relating to RA Capacity, RAR and LAR;
(h) If Seller is the owner of any Unit, the aggregation of all amounts of LAR Attributes and RAR Attributes that Seller has sold, assigned or transferred for any Unit does not exceed that Unit’s RA Capacity;
(i) With respect to the RA Capacity provided under this Confirmation, Seller shall, and each Unit’s SC is obligated to, comply with Applicable Laws, including the Tariff, relating to RA Capacity, RAR and LAR;  

(j) Seller has notified the SC of each Unit that Seller has transferred the Designated RA Capacity to Buyer, and the SC is obligated to deliver the Supply Plans in accordance with the Tariff and this Confirmation; 
(k) The SC is obligated to provide to the Buyer, at least fifteen (15) Business Days before the relevant deadline for each RAR or LAR Showing, the Designated RA Capacity of each Unit that is to be submitted in the Supply Plan associated with this Confirmation for the applicable period; and
(l) Seller has notified each Unit’s SC that Buyer is entitled to the revenues set forth in Section 4.6 of this Confirmation, and such SC is obligated to promptly deliver those revenues to Buyer, along with appropriate documentation supporting the amount of those revenues.

9. Confidentiality.  

Notwithstanding Section 10.11 of the Master Agreement, the Parties agree that Buyer may disclose the Designated RA Capacity under this Transaction to any Governmental Body, the CPUC, the CAISO or any LRA having jurisdiction in order to support its LAR or RAR Showings, if applicable, and Seller may disclose the transfer of the Designated RA Capacity under this Transaction to the SC of each Unit in order for such SC to timely submit accurate Supply Plans; provided, that each disclosing Party shall use reasonable efforts to limit, to the extent possible, further disclosure of any such information to any such applicable Governmental Body, CAISO, LRA or SC.  

10. Buyer’s Re-Sale of Product
Buyer may re-sell all or a portion of the Product hereunder.

11. Collateral Requirements

11.1. Seller Collateral Requirements.
Notwithstanding anything to the contrary contained in the Master Agreement, Seller shall provide to, and maintain with, Buyer a Full Floating Independent Amount as long as Seller or its Guarantor, if any, does not maintain Credit Ratings of at least BBB- from S&P and of at least Baa3 from Moody's.  Initially the “Full Floating Independent Amount” shall be 16.7% of the sum of the Monthly RA Capacity Payments for the first [twelve (12) calendar months for transactions three (3) years or less or twenty-four (24) calendar months for transactions greater than three (3) years] of the Delivery Period.  Once the Delivery Period begins the “Full Floating Independent Amount” shall be 16.7% of the sum of the Monthly RA Capacity Payments for the current month and the following [eleven (11) calendar months for transactions three years or less or twenty-three (23) calendar months for transactions greater than three years] of the Delivery Period, without the reductions specified in Section 4.5.  For the purposes of calculating the Collateral Requirement pursuant Paragraph 3 of the Collateral Annex, such Full Floating Independent Amount for Seller shall be added to the Exposure Amount for Buyer and subtracted from the Exposure Amount for Seller.

11.2. Buyer Collateral Requirements. 
Notwithstanding anything to the contrary contained in the Master Agreement, Buyer shall provide to, and maintain with, Seller a Full Floating Independent Amount as long as Buyer or its Guarantor, if any, does not maintain Credit Ratings of at least BBB- from S&P and of at least Baa3 from Moody's.  Initially the “Full Floating Independent Amount” shall be 16.7% of the sum of the Monthly RA Capacity Payments for the first [twelve (12) calendar months for transactions three (3) years or less or twenty-four (24) calendar months for transactions greater than three (3) years] of the Delivery Period.  Once the Delivery Period begins the “Full Floating Independent Amount” shall be 16.7% of the sum of the Monthly RA Capacity Payments for the current month and the following [eleven (11) calendar months for transactions three years or less or twenty-three (23) calendar months for transactions greater than three years] of the Delivery Period, without the reductions specified in Section 4.5.  For the purposes of calculating the Collateral Requirement pursuant Paragraph 3 of the Collateral Annex, such Full Floating Independent Amount for Buyer shall be added to the Exposure Amount for Seller and subtracted from the Exposure Amount for Buyer.

11.3. The Parties further agree that for the purposes of calculating the Collateral Requirement pursuant to Paragraph 3 of the Collateral Annex, the Current Mark-to-Market Value for this Transaction (as defined in Paragraph 1 of the Collateral Annex) is deemed to be zero.  If at any time prior to the expiration of the Delivery Period, a liquid market for an RA Capacity product develops wherein price quotes for such a product can be obtained from 3 independent third parties, the Parties agree to amend the Confirmation to include a methodology for calculating the Current Mark-to-Market Value for this Transaction, consequently affecting each Party's Exposure (as defined in Paragraph 1 of the Collateral Annex).

12. Declaration of an Early Termination Date and Calculation of Settlement Amounts
Notwithstanding anything to the contrary, the Parties shall determine the Settlement Amount for this Transaction in accordance Section 5.2 of the Master Agreement using the defined terms contained in this Confirmation as applicable.  Furthermore, with respect to this Transaction only, the following language is to be added at the end of Section 5.2:
"If Buyer is the Non-Defaulting Party and Buyer reasonably expects to incur penalties or fines from the CPUC, the CAISO, or any other LRA or Governmental Body having jurisdiction, because Buyer is not able to include the Contract Quantity in any applicable RAR Showing or LAR Showing due to Seller’s Event of Default, then Buyer may, in good faith, estimate the amount of those penalties or fines and include this estimate in its determination of the Settlement Amount, subject to accounting to Seller when those penalties or fines are finally ascertained.  The rights and obligations with respect to determining and paying any Settlement Amount or Termination Payment, and any dispute resolution provisions with respect thereto, shall survive the termination of this Transaction and shall continue until after those penalties or fines are finally ascertained."
BUYER
SELLER

Pacific Gas and Electric Company
      [INSERT]

By:
________________________________
By:_______________________________

Name:______________________________
Name:_____________________________

Title:________________________________
Title:______________________________

Date:_______________________________
Date:______________________________
APPENDIX I  (RA CONFIRMATION)
FORM OF LETTER OF CREDIT

Issuing Bank Letterhead and Address

STANDBY  LETTER OF CREDIT NO. XXXXXXXX

Date:  [insert issue date]

	Beneficiary:
	Pacific Gas and Electric Company
	Applicant:
	[Insert name and address of Applicant]

	
	77 Beale Street,  Mail Code B28L
	
	

	
	San Francisco, CA 94105
	
	

	
	Attention: Credit Risk Management
	
	


Letter of Credit Amount:  [insert amount]

Expiry Date:  [insert date that is one (1) year from offer date]

Ladies and Gentlemen:

By order of [Insert name of Applicant] (“Applicant”), we hereby issue in favor of Pacific Gas and Electric Company (the “Beneficiary”) our irrevocable standby letter of credit No.  [Insert number of letter of credit] (“Letter of Credit”), for the account of Applicant, for drawings up to but not to exceed the aggregate sum of U.S. $ [Insert amount in figures followed by (amount in words)] (“Letter of Credit Amount”). This Letter of Credit is available with [Insert name of issuing or paying bank, and the city and state in which it is located] by sight payment, at our offices located at the address stated below, effective immediately, and it will expire at our close of business on [Insert expiry date] (the “Expiry Date”).

Funds under this Letter of Credit are available to the Beneficiary against presentation of the following documents:  

1.
Beneficiary’s signed and dated sight draft in the form of Exhibit A hereto, referencing this Letter of Credit No. [Insert number] and stating the amount of the demand; and

2.
One of the following statements signed by an authorized representative or officer of Beneficiary:

A. “The amount of the accompanying sight draft (Draft Amount) under Letter of Credit [Insert number of letter of credit] (the “Draft Amount”) is owed to Pacific Gas and Electric Company (“PG&E”) by [Insert name of PG&E’s counterparty under the RA Confirmation] (“Counterparty”) under or as a result of one or more contracts between PG&E and Counterparty, which entitles PG&E to draw the Draft Amount under Letter of Credit No.[ Insert number];” or

B. “Letter of Credit No. [Insert number] will expire in thirty (30) days or less and [Insert name of Counterparty] has not provided replacement security acceptable to Pacific Gas and Electric Company.”

Special Conditions:

1.
Partial and multiple drawings under this Letter of Credit are allowed;

2.
All banking charges associated with this Letter of Credit are for the account of the Applicant;

3.
This Letter of Credit is not transferable; 

4.
A drawing for an amount greater than the Letter of Credit Amount is allowed, however, payment shall not exceed the Letter of Credit Amount; and 

5.  The Expiry Date of this Letter of Credit shall be automatically extended (without an amendment hereto) for a period of one (1) year from the Expiry Date, or any future Expiry Date, unless the Beneficiary has returned this Letter of Credit to the Counterparty or we have notified you at least 60 (sixty) calendar days before the then current Expiry Date that this Letter of Credit will terminate on that Expiry Date.

We engage with you that drafts drawn under and in compliance with the terms of this Letter of Credit will be duly honored upon presentation, on or before the Expiry Date (or after the Expiry Date as provided below), at  [Insert  bank’s address for drawings].  

All demands for payment shall be made either by presentation of originals or copies of documents, or by facsimile transmission of documents to [Insert fax number], Attention: Insert name of bank’s receiving department]. In the case of a facsimile transmission, the originals or copies of documents must follow by overnight mail, and you may contact us at Insert phone number] to confirm our receipt of the transmission. Your failure to seek such a telephone confirmation does not affect our obligation to honor such a facsimile presentation.

Our payments against complying presentations under this Letter of Credit will be made no later than on the third (3rd) banking day following a complying presentation.

Except as stated herein, this Letter of Credit is not subject to any condition or qualification. It is our individual obligation, which is not contingent upon reimbursement and is not affected by any agreement, document, or instrument between us and the Applicant or between the Beneficiary and the Applicant or any other party. 

Except as otherwise specifically stated herein, this Letter of Credit is subject to and governed by the Uniform Customs and Practice for Documentary Credits, 2007 Revision, International Chamber of Commerce (ICC) Publication  No. 600 (the “UCP 600”); provided that, if this Letter of Credit expires during an interruption of our business as described in Article 36 of the UCP 600, we will honor drafts presented in compliance with this Letter of Credit within thirty (30) days after the resumption of our business and effect payment accordingly.

The law of the State of New York shall apply to any matters not covered by the UCP 600.

For telephone assistance regarding this Letter of Credit, please contact us at [Insert number and any other necessary details].

Very truly yours,

	[insert name of issuing bank]

	By:
	

	
	Authorized Signature

	Name:
	[print or type name]

	Title:
	


Exhibit A   
SIGHT DRAFT

TO

[INSERT NAME AND ADDRESS OF PAYING BANK]

AMOUNT: $________________________

DATE: __________________________

AT SIGHT OF THIS DEMAND PAY TO THE ORDER OF PACIFIC GAS AND ELECTRIC COMPANY THE AMOUNT OF U.S.$________(______________ U.S. DOLLARS)

DRAWN UNDER [INSERT NAME OF ISSUING BANK] LETTER OF CREDIT NO. XXXXXX.

REMIT FUNDS AS FOLLOWS:

[INSERT PAYMENT INSTRUCTIONS]






DRAWER








BY: 








NAME AND TITLE 

� To be repeated for each Unit if more than one.


� To be repeated for each Unit if more than one.
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