
Attachment J: Purchase and Sale Agreement Term Sheet (PSA )                                                                                                                                                                            
KEY COMMERCIAL TERMS OF
RENEWABLE POWER PURCHASE AND SALE AGREEMENT

FOR RENEWABLE GENERATING FACILITY
CONFIDENTIAL SUMMARY OF PRINCIPAL COMMERCIAL TERMS

This Key Commercial Terms of Renewable Power Purchase and Sale Agreement for Renewable Generating Facility (Ownership) (“Term Sheet”) is the “Term Sheet” referred to in Section III of the Protocol for the 2008 RPS Solicitation dated [TBD] (the “Protocol”).  All capitalized terms not defined herein shall have the meaning set forth in the Protocol.

	Seller:
	[Name of Respondent] (“Seller”)

	Buyer:
	Pacific Gas and Electric Company (“PG&E”)

	Project:
	Participant should insert a description of the proposed new power generating facility, including descriptions and status of location and nature of real property interests (for facility, fee simple or long-term ground lease acceptable to PG&E; for interconnection and transmission facilities, easements or rights-of-way acceptable to PG&E), technology, size in megawatts, location of point of interconnection within the CAISO control area  (the “Interconnection Point”), major equipment (by vendor and model) and other materials, equipment and assets, whether tangible or intangible (including water rights, land use and zoning approvals and applicable permits) to be sold and transferred to PG&E at the Closing (as defined below) (collectively, the “Project”).

	Base Transaction:
	The Seller will commit under a Renewable Power Purchase and Sale Agreement (“PSA”) to develop the Project (including obtaining all real property interests, permits and other authorizations and approvals required to construct and operate the Project), finance the Project, and cause the Project to be constructed, completed, tested and ready for placement into regular commercial operation by the Guaranteed Commercial Availability Date (as defined below) in accordance with the standards described below, all on a turnkey basis at its own risk and at no cost or expense to PG&E other than its payment of the Purchase Price (as defined below).  Subject to the satisfaction of the conditions precedent to Closing, at the closing of the purchase and sale transaction contemplated hereby (the “Closing”), the Seller will sell, transfer, assign and deliver the Project to PG&E, and PG&E will purchase and accept the Project and pay to the Seller the initial component of the Purchase Price.  Transfer of title to the Project and its components shall be effected by appropriate instruments, including a deed, bill of sale, and assignment agreements.  At PG&E’s election, in lieu of purchasing the various assets comprising the Project, it may purchase the entire ownership interest in a special-purpose entity owning the Project (the “Project Company”), and, if necessary, the Seller will be responsible for causing all such assets to be transferred to the Project Company prior to the Closing at no cost or expense to PG&E or the Project Company.  The date on which the Closing occurs shall be known as the “Closing Date.”

	Purchase Price:
	The aggregate price to be paid by PG&E for the Project at the Closing shall be $_____________ (as the same may be adjusted as provided below, the “Purchase Price”).  The Purchase Price shall be paid by wire transfer in immediately available funds.  The Purchase Price shall be payable in two increments.  The first increment of $_________ [insert amount equal to 95% of Purchase Price] shall be payable at the Closing, and the deferred amount shall be payable subject to satisfactory completion of the Extended Reliability and Performance Test (as described below). 

[PG&E is interested in discussing contract structures that will best support PG&E’s goal of purchasing Projects that meet PG&E’s requirements while minimizing the aggregate initial and long-term cost to PG&E.  While the fixed Purchase Price structure described in this Term Sheet will allow PG&E to meet its goal, PG&E recognizes that other pricing structures may also be appropriate.  Accordingly, in addition to submitting an Offer using the fixed Purchase Price structure described above, Participants may include in their Offer an alternative pricing structure that, in their experience, would align the interests of the Participant with those of PG&E.  Participants should describe proposed alternative structures in detail sufficient to allow PG&E to evaluate the costs and benefits of such structures and the efficacy of deviating from the fixed price structure currently contemplated.  PG&E strongly prefers that any proposed alternative pricing structure include a deferred Purchase Price component.]


	Operation and Maintenance Agreement:
	[To be developed further based on Project’s technology type]

	Project Design and Construction:
	The Project will be a new, operational, fully permitted, turnkey electric generating facility that will comply with all applicable laws and permits,  and all other requirements of the PSA, as well as have a design and planned economic life of not less than thirty (30) years (the “Required Design”).  The Seller shall enter into turnkey engineering, procurement and construction contract (the “EPC Contract”) with a qualified and creditworthy contractor (the “EPC Contractor”) acceptable to PG&E.  PG&E shall have the right to review and approve the EPC Contract, and the EPC Contract shall at a minimum include terms and conditions at least as favorable to the Seller and PG&E as those set forth on Exhibit 1 hereto, including warranties regarding materials, workmanship and design of the entire Project (including major equipment) consistent with those set forth in “Seller’s Extended Warranties” below.  If at the time the PSA is executed the Seller has not yet entered into an EPC Contract, then the PSA shall include a detailed term sheet outlining the major terms and conditions of the EPC Contract.

The EPC Contract (or PSA, if the EPC Contract has not then been executed) shall also include a detailed Scope of Work/Technical Specification (the “Specifications”) for the Project that is consistent in form and substance with those customarily attached to EPC Contracts for facilities similar in size and technology to the Project.  As between the Seller and PG&E, the Seller shall be responsible for the cost of any change orders that PG&E determines are necessary to ensure that the Project complies with the Specifications, the Required Design and the other requirements of the PSA.

	PG&E Review and Approval Rights
	PG&E will have inspection and approval rights acceptable to it that are customarily provided to owners under EPC Contracts; such rights shall include, but not be limited to:  receipt of regular (at least monthly) construction reports, attendance at regular (at least monthly) progress meetings, the right to inspect the work (on-site and at equipment manufacturing facilities), the right to set hold points for design and construction, and the ability to review and approve significant design drawings, releases from hold points, all payment requests, all change orders, establishment of commissioning and start-up procedures (which should include component testing of major equipment), establishment of Performance Test criteria (which shall include, but not be limited to, applicable ASME Performance Test Codes), operating manuals, the conduct and results of all performance tests, and achievement of construction milestones (e.g., mechanical completion, substantial completion, final completion).  PG&E would benefit from standard exculpatory language relieving it of obligations and liability with respect to any inspection, failure to inspect, approval or nonapproval of the work performed by the EPC Contractor or its vendors and subcontractors. 

	Project Financing:
	The Seller shall be responsible for arranging and entering into any financing arrangements necessary to allow it to cause the Project to be developed, constructed, tested, completed and otherwise be ready for transfer to PG&E at the Closing.  If the Project is to be financed on a limited recourse “project finance” basis, the Seller shall cause the terms of any such financing to provide that, at PG&E’s election, it may in its sole discretion assume such financing at no cost.  If PG&E does not elect to assume any such financing, any liens on the Project associated with such financing must be released prior to the Project’s being transferred to PG&E at the Closing.

	Guarantees by the Seller: 
	The Seller shall provide the following guarantees:

Guaranteed Commercial Availability Date:  The Project shall be constructed, tested, completed and ready for transfer to the Seller, and all conditions precedent to Closing for which the Seller is responsible shall be satisfied, by not later than [insert date].

Guaranteed Electrical Output: The Project shall produce average net electrical output (as measured at the Interconnection Point) during the Performance Test of not less than _________ kW at 100% output. [To be further developed based on Project’s technology type]
Reliability Guarantee:  [To be further developed based on Project’s technology type]
[PERFORMANCE GUARANTEES WILL BE IDENTIFIED AS APPROPRIATE FOR SELECTED TECHNOLOGY]:
Guaranteed Emissions Limits: The emissions of the Project shall not exceed [identify any applicable emissions (including noise) and limits], and shall in any event comply with all applicable laws and permits.  [To be developed further based on Project’s technology type.]



	Liquidated Damages/

Termination Payment:

Purchase Price Reductions for Failure to Achieve Guarantees:
	Subject to force majeure delays not to exceed one hundred eighty (180) days in the aggregate, for each day (or part thereof) that the Closing is delayed beyond the Guaranteed Commercial Availability Date, the Seller shall pay to PG&E liquidated damages equal to (i) the result of (a) Guaranteed Electrical Output multiplied by (b) per MWh price of the output divided by (ii) 120 (“Delay Damages”).  Such payment amount shall be supported by Security Deposit for the “Development” period, to be provided by Seller, as set forth in Section XI of the Protocol. 

In addition to receiving Delay Damages, if the Closing is delayed beyond the date that is no more than one hundred eight (180) days after the Guaranteed Commercial Availability Date (the “Date Certain”), PG&E may elect to terminate the PSA without liability or further obligation of any kind on the part of PG&E, and the Seller shall pay a termination  payment equal to the mark-to-market value of a replacement contract (the “Termination Payment”).  Such Termination Payment shall be calculated by PG&E in a commercially reasonable manner and calculated as of the date of the termination of the PSA 

For each kW by which average net electrical output during the Performance Test is less than the Guaranteed Electrical Output, the Purchase Price will be reduced by $_______  [To be determined based upon proposed Commercial Availability Date and technology and product type.]
[OTHER PURCHASE PRICE REDUCTION PROVISIONS WILL BE IDENTIFIED AS APPROPRIATE BASED ON GUARANTEED PERFORMANCE VALUES]:



	Minimum Performance Guarantees (Acceptance Criteria):
	If the following minimum performance criteria (the “Minimum Performance Guarantees”) are not achieved during a single Performance Test (or, in the case of the Minimum Reliability, during the Reliability Test) prior to the Date Certain, PG&E shall have no obligation to purchase the Project and pay the Purchase Price, and the PG&E may terminate the PSA without liability or further obligation of any kind on the part of PG&E, and collect liquidated damages [in an amount to be determined based on the Project’s technology type and estimated output] for Seller’s failure to provide the Project:

Minimum Electrical Output:  [To be further developed based on Project’s technology type.]
Minimum Reliability:  [To be determined based on Project’s technology type]
[OTHER MINIMUM PERFORMANCE CRITERIA WILL BE IDENTIFIED AS APPROPRIATE BASED ON GUARANTEED PERFORMANCE VALUES:

Minimum Emissions:  [Must satisfy Guaranteed Emissions Limits, as applicable, and identify any applicable emissions (including noise) and limits]


	Release of Deferred Portion of Purchase Price:
	For the Seller to receive the deferred portion of the Purchase Price, the Project must achieve [STANDARDS/TESTS TO BE DETERMINED AS APPLICABLE FOR PROJECT’S TECHNOLOGY]


	Seller’s Extended Warranties:
	The Seller shall provide at least the following warranties (collectively, the “Extended Warranties”) with respect to the Project commencing on the Closing Date:

General Warranty:  All materials, equipment and systems incorporated into the Project shall be free of defects and deficiencies in materials, assembly and workmanship, new, unused and undamaged when installed, in compliance with the requirements of the PSA and the EPC Contract, suitable for use under the climatic and normal operating conditions extant at the site of the Project, and otherwise consistent with and in compliance with the Required Design.  The construction, procurement and installation services included in the Project shall be performed with the Seller’s and the EPC Contractor's best skill and judgment, in a good and workmanlike manner, in compliance with the requirements of the PSA and the EPC Contract, and shall otherwise be consistent with and in compliance with the Required Design.  The completed Project shall perform its intended functions as a complete, integrated operating system as explicitly described and as can be reasonably inferred from the Contract.  If PG&E notifies the Seller in writing during the General Warranty Period (as defined below), or no later than thirty (30) days after the expiration of the General Warranty Period, that a breach of the foregoing warranty has occurred during the General Warranty Period, the Seller shall correct (or cause to be corrected) the defects and deficiencies promptly at no cost to PG&E.  The Seller's obligation to correct defects and deficiencies shall include labor, parts, transportation, factory repair and testing, dismantling, re‑erecting, re‑testing and commissioning.  The “General Warranty Period” shall be one (1) year from the Closing Date, and if a component of the Project is altered, repaired or replaced pursuant to this warranty, one (1) year from the date of each such alteration, repair or replacement, as the case may be, regardless of number.  The terms “defects” and deficiencies” shall not include damage arising from PG&E’s misuse or negligence, acts of God or normal wear and tear.

Design Warranty:  The design and engineering of the Project shall be performed in accordance with the standard of care, skill and diligence as would be provided by an engineering firm experienced in supplying similar services nationally in the United States of America to entities owning projects of technology, complexity and size similar to that of the Project, and otherwise in compliance with the Required Design.  If PG&E notifies the Seller in writing during the Design Warranty Period (as defined below), or no later than thirty (30) days after expiration of the Design Warranty Period, that a breach of the design warranty has occurred within two (2) years after the Closing Date (the “Design Warranty Period”), the Seller promptly shall investigate and determine the source of the deficiency or defect, promptly correct or cause to be corrected any defective design which resulted therefrom, promptly issue corrected final as-built drawings, if applicable, and promptly replace or cause to be replaced all equipment and materials associated with the defective design and re‑perform all other work necessary to cure the breach of the design warranty, all at no cost to PG&E.

The Seller shall enforce all corresponding warranties provided by the EPC Contractor and equipment vendors, and if the Seller fails to do so, PG&E shall have the right to enforce such warranties directly against the EPC Contractor and equipment vendors.

At PG&E’s election, the Seller shall arrange for (or enter into and assign to PG&E at the Closing) long-term service agreements with respect to major Project equipment on terms acceptable to PG&E.



	Fuel Supply, if applicable:
	As part of the Project the Seller may be responsible for making any arrangements required to supply the Project with fuel in quantities sufficient to allow the Project to operate at its maximum design capacity), including payment of costs of any necessary interconnection facilities and system upgrades.  If this provision is applicable, prior to PG&E’s purchase of the Project, the Seller will be responsible for arranging and paying for the supply and transportation to the Project of any fuel required by the Project, including fuel for the commissioning, start-up and testing of the Project.  The Seller must also be able to demonstrate its financial ability to provide credit support to mitigate the fuel supply risk. Buyer will evaluate Seller’s credit ability on a case by case basis.

	Interconnection Facilities:
	The Seller shall be responsible for entering into, and paying all costs due under, interconnection agreements that may be required to interconnect the Project and deliver electricity to PG&E’s system at the Interconnection Point, including costs of any required interconnection facilities and system upgrades payable under each interconnecting utility’s tariffs.  [Sellers should note that they may be entitled to receive a cash equivalent refund of the cost of network upgrades they fund, with interest, payable over a five-year period in accordance with currently applicable tariffs and agreements.  Such refund would not be payable by PG&E in its capacity as Purchaser under the PSA, but only in its capacity as an interconnecting utility.]

	Seller’s Representations and Warranties:
	The Seller would make customary representations and warranties for similar asset acquisition transactions.  In addition, Seller shall represent and warrant as follows:  Seller, and, if applicable, its successors, represents and warrants that as of the Commercial Availability Date that:  (i) the Project qualifies and is certified by the CEC as an Eligible Renewable Energy Resource (“ERR”) as such term is defined in Public Utilities Code Section 399.12 or Section 399.16; and (ii) the Project’s output delivered to Buyer qualifies under the requirements of the California Renewables Portfolio Standard.  To the extent a change in Law occurs after execution of the PSA that causes this representation and warranty to be materially false or misleading, it shall not be an Event of Default if Seller has used commercially reasonable efforts to comply with such change in Law.

	Seller’s Covenants:
	The Seller would make customary affirmative and negative covenants for similar asset acquisition transactions.  

	Conditions Precedent to Closing:
	PG&E’s obligation to purchase the Project and pay the Purchase Price at the Closing shall be subject to the Seller’s satisfaction of conditions precedent by not later than the Date Certain, including but not limited to the following:

1. Completion of construction of the Project in accordance with the Specifications, the Required Design, the requirements of the PSA, and the EPC Contract (other than minor punch list items acceptable to PG&E that do not affect the performance or reliability of the Project and for which arrangements satisfactory to PG&E are in place that will correct such items), and completion of all related and ancillary facilities required to allow the Project to operate commercially, including electrical and fuel interconnections for which the Seller is responsible, all in accordance with the PSA.

2. Completion of a Performance Test (or, solely, with respect to the demonstration of Minimum Reliability, a Reliability Test) in which the Minimum Performance Guarantees are achieved.

3. Delivery to PG&E of an as-built survey of the Project site and as-built drawings for the Project, completed operating manuals for the Project and its major components, and recommended operating and maintenance procedures.  

4. Assignment to PG&E of all warranties provided by the EPC Contractor and equipment vendors (but the Seller will retain the right to enforce such warranties directly during the period the Seller’s corresponding warranties remain in effect).

5. Completion of a program in which employees of PG&E are trained by the Seller (or its qualified designee) in the operation and recommended maintenance of the Project.

6. The absence of any condition that would render the Project incapable of being operated as an integrated whole to produce renewable energy and other electrical products consistent with the Project’s approved design.

7. Receipt of all permits and other regulatory approvals required for operation of the Project, and receipt of all approvals necessary for the transfer of same and the Project Company, if applicable, to PG&E.

8. Receipt of all consents and approvals required for the Seller’s sale and transfer to PG&E of the Project and the Project Company, if applicable.

9. Assets to be transferred to PG&E shall be free and clear of all liens and encumbrances, other than immaterial liens arising in the ordinary course of business that are satisfactory to PG&E in its sole discretion.

10. Absence of lawsuits or administrative proceedings (pending or threatened) (a) to restrain or prohibit, or to obtain damages or other relief in connection with, the PSA or any rights, assets or contracts to be transferred to PG&E under the PSA, or the consummation of the transactions contemplated by the PSA or any contracts to be transferred to PG&E under the PSA, or (b) that, if successful. could result in a material adverse effect on PG&E, the Facility or PG&E’s ability to operate the Facility as contemplated.

11. Accuracy of the Seller’s representations and warranties in the PSA.

12. Absence of any breach by the Seller of its covenants and agreements in the PSA.

13. Payment in full by the Seller of any Delay Damages.

14. Receipt of ERR certificate for the Project from the CEC.

	Indemnities:
	Each of the Seller and PG&E would provide customary indemnities regarding its breach of representations, warranties and covenants made in the PSA.  In addition, the Seller would indemnify PG&E against claims and liabilities relating to the Project and the Seller for periods prior to and including the Closing Date (including, without limitation, indemnities with respect to potential environmental and remediation liabilities, tax liabilities, claims by third parties in respect of contract, tort and other liabilities, and liabilities arising under the Seller’s agreements with the parties providing debt or equity financing for the Project). Seller shall further indemnify PG&E for all penalties assessed against PG&E by the CPUC pursuant to the Renewable Portfolio Standard, Public Utilities Code Section 399 et. seq., to the extent caused by Seller’s failure to deliver achieve the Guaranteed Commercial Availability Date, unless such failure is caused by Force Majeure, or PG&E’s breach or default under the PSA.

	Taxes:
	As between the Seller and PG&E, the Seller shall be responsible for payment of any sales and transfer taxes applicable to sale of the Project to PG&E.

	Effectiveness of PSA:
	The obligations of the Seller and PG&E under the PSA shall be subject to PG&E’s receipt of Regulatory Approval as described in Section XVI of the Protocol, satisfactory to PG&E in it sole discretion.

	Default and Termination:
	The PSA shall contain customary provisions regarding events of default and rights to terminate following uncured events of default.  Defaults shall include delays in achieving critical Project milestones (e.g., commencement of physical construction, completion of foundation work, commencement of installation of key equipment (e.g., turbines), mechanical completion, and substantial completion).  If the PSA is terminated prior to the Closing due to the Seller’s default, the Seller shall pay to PG&E as liquidated damages an amount equal to the Termination Payment, as provided in “Liquidated Damages/ Termination Payment/ Purchase Price.” 



	Credit Support:


	The Seller’s obligations to pay Delay Damages under the PSA shall be supported by a Security Deposit in the form of cash or a letter of credit in an amount equal to the sum of the aggregate amount of Delay Damages Seller could be obligated to pay, as provided in the “Liquidated Damages/Termination Payment” provision above. (See Section XI of the Protocol).  Such letter of credit must be from an issuer satisfying the requirements set forth in Section IV of the Protocol and be in a form to be provided that will be similar to that attached as Attachment B to the RFO, as modified to reflect the terms of the PSA.  Seller’s other obligations under the PSA, including its obligations with respect to Extended Warranties, shall be supported by a letter of credit, as described in the preceding sentence, or cash.

	Dispute Resolution:
	All disputes that cannot be resolved after referral to senior management of the Seller and PG&E shall be resolved by mediation or arbitration.  If arbitration is used, the resolution shall be determined exclusively through “baseball-style” arbitration conducted in San Francisco, California under the rules of the American Arbitration Association before a panel of three (3) arbitrators.

	Governing Law:
	California.  The PSA shall include the following provision:  Governing Law TC "10.12
Governing Law" \f C \l "2" .  THIS AGREEMENT AND THE RIGHTS AND DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE LAWS OF THE STATE OF CALIFORNIA, WITHOUT REGARD TO PRINCIPLES OF CONFLICTS OF LAW.  TO THE EXTENT ENFORCEABLE AT SUCH TIME, EACH PARTY WAIVES ITS RESPECTIVE RIGHT TO ANY JURY TRIAL WITH RESPECT TO ANY LITIGATION ARISING UNDER OR IN CONNECTION WITH THIS AGREEMENT.

	Effect of Term Sheet; Non-Inclusive; Definitive Agreement
	This Term Sheet does not contain all matters upon which agreement must be reached in order for the purchase and sale transaction contemplated hereby (the “Transaction”) to be completed.  A binding commitment from PG&E with respect to the Transaction can only result from the execution and delivery of a mutually satisfactory PSA.




Exhibit 1 to Appendix D
Certain Key Commercial Terms of EPC Contract  

	Scope of Work:
	The work to be performed by Contractor (the “Work”) will include, on a lump-sum, fixed-price, “turn-key basis,” any and all work and services required or appropriate in connection with the design, engineering, procurement, construction, commissioning, start-up, demonstration, testing and completion of the Project, as well as the provision of all materials, equipment, machinery, tools, labor, supervision, transportation, administration, training and other services and items required to complete and deliver to Seller, and allow Seller or PG&E to commence operation of, the Project, fully tested, integrated and operational, designed and constructed to comply with Prudent Utility Standards and to have a useful economic life of not less than 30 years, and complying fully with all applicable laws, permits, codes and standards, and the requirements of the Renewable Power Purchase and Sale Agreement (the “PSA”) to be entered into between Seller and PG&E (the “Standard of Care”).  As part of the scope of Work, Contractor shall, among other things to be specifically set forth in the definitive Contract:

	
	1. Provide detailed design engineering of the Project, including equipment specifications, all required civil works and Project structures, drawings, schedules, and coordination of engineering efforts of subcontractors;

2. Procure all materials and equipment to be incorporated in the Project;

3. Procure all subcontracts required to construct, start-up, and test the Project;

4. Provide handling of material, equipment and construction equipment, including, as necessary, inspection, expediting, shipping, unloading, receiving and customs clearance, transportation to and storage at the Project site (the “Site”);

	
	5. Ensure that all equipment, material, and articles and operating and safety control systems incorporated into the Project are new, unless otherwise agreed to by Seller, PG&E and Contractor;

6. Provide all labor and personnel required to construct, startup, and test the Project in accordance with Seller- and PG&E-approved test procedures;

7. Have full responsibility for care, custody and control and risk of loss of Project until Substantial Completion;

8. Provide Site security until Final Completion.



	
	A complete scope of Work will be developed and attached to the definitive Contract, subject to Seller’s and PG&E’s approval.  All Work shall be carried out in accordance with the requirements defined in the technical specifications developed and attached to the definitive Contract (the “Technical Specifications”).  For the purposes hereof, “turn-key basis” shall be understood by the parties to mean that Contractor shall be obligated to perform all tasks required or contemplated by the scope of Work to deliver to Seller a completed and fully operational Project, including any and all work that is expressed or can be reasonably inferred from the Contract and/or necessary to complete the Project, including any and all testing through Project Completion, all in accordance with the Standard of Care.

	Price:
	A firm, fixed-price, lump sum equal to $[__________] (the “Contract Amount”).  Except as provided above, the Contract Amount is not subject to adjustment for any reason other than pursuant to a Scope Change authorized by Seller and approved by PG&E.

	Definitions of Certain Milestones:
	“Mechanical Completion” shall occur when: (i) the Project has been substantially completed; (ii) Contractor has completed initial start-up of each major system in the Project; (iii) Contractor is ready to commence (x) start-up and commissioning of the Project as an integrated whole and (y) the Performance Tests; (iv) Contractor has provided and each of Seller and PG&E has accepted the operating manuals for the Project (described in “Documentation” below), and (v) Contractor has provided its punch list to Seller and PG&E.

	
	“Substantial Completion” shall occur when:  (i) Mechanical Completion shall have occurred and the conditions thereto remain satisfied; (ii) Contractor has completed all Work (other than minor punch list items); (iii) Contractor has successfully concluded a single performance test in which all Performance Guarantees (as defined below) have been achieved (or, if the failure to achieve Performance Guarantees may be remedied by the payment of liquidated damages as set forth below, the Contractor has paid such liquidated damages); (iv) the Project is properly interconnected and synchronized with the grid; (v) the Project is capable of fully satisfying the requirements of the PSA; (vi) the Project is free from defects and all quality assurance issues have been resolved to Seller’s and PG&E’s satisfaction; (vii) the Project complies with all applicable laws and standards; and (viii) Contractor has provided and each of Seller and PG&E has accepted final as-built drawings required under the PSA.

	
	“Final Completion” shall occur when: (i) Substantial Completion shall have occurred and the Project has been fully commissioned; (ii) Seller and PG&E agree that Substantial Completion has occurred and the conditions thereto remain satisfied; and (iii) all Work has been completed, including all punch list items.

	Milestone Guarantees:
	Contractor will guarantee that:

	
	1. Mechanical Completion shall occur not later than the date that is [__] months after the date on which construction of the Project commences (the “Commencement Date”) (subject to adjustment for force majeure);

	
	2. Substantial Completion shall occur not later than the date that is [__] months after the Commencement Date (subject to adjustment for force majeure) (the “Substantial Completion Deadline”); and

	
	3. Final Completion must occur within __ days after Substantial Completion (subject to adjustment for force majeure) (the “Project Completion Deadline”).

	
	If Substantial Completion has not occurred by the Substantial Completion Deadline, Contractor shall pay to Seller as a rebate $[_____] for each day (or part thereof) of delay (“Delay Damages”), and if Final Completion has not occurred by the Project Completion Deadline, Contractor shall pay to Seller (or to PG&E if PG&E shall have purchased the Project after Substantial Completion) as a rebate $[_____] for each day (or part thereof) of delay.

	Performance Tests:
	[STANDARDS/TESTS TO BE FURTHER DETERMINED AS APPLICABLE FOR PROJECT’S TECHNOLOGY]  Performance tests (the (“Performance Tests”) shall include guaranteed net electrical output, reliability].  Specific Performance Test and Reliability Test criteria (which shall include, but not be limited to, applicable ASME Overall Plant Performance requirements and applicable Performance Test Codes for major equipment) and procedures shall be developed by Contractor and approved by Seller and PG&E.  The Performance Tests and Reliability Tests shall be observed and the results approved by Seller and PG&E and their respective engineering consultants.

	Performance Guarantees:
	[STANDARDS/TESTS TO BE FURTHER DETERMINED AS APPLICABLE FOR PROJECT’S TECHNOLOGY] Seller guarantees that the Project shall achieve the following during a single Performance Test (or, solely in the case of the Reliability Guarantee, during a single Reliability Test):



	
	“Guaranteed Electrical Output” - The Project shall produce average net electrical output (as measured at the Interconnection Point) during the Performance Test of not less than _________ kW at 100% output [To be further developed based on technology type]

	
	

	
	[INCLUDE OTHER PERFORMANCE GUARANTEES AS APPROPRIATE FOR SELECTED TECHNOLOGY]

“Guaranteed Emissions Limits” - The emissions of the Project shall not exceed [identify applicable emissions (including noise) and limits], and shall in any event comply with all applicable laws and permits.  This is an absolute guarantee and cannot be remedied by the payment of liquidated damages. [To be determined based on Project’s technology type.]

	
	

	Warranties:
	Contractor shall provide a general warranty (the “General Warranty”) encompassing the following:

	
	1. an “Equipment Warranty” that all materials, equipment and systems provided as part of the Work shall be: free of defects in materials, assembly and workmanship; new, unused and undamaged when installed; in compliance with the applicable laws and standards; suitable for use under the climatic and normal operating conditions; and otherwise in compliance with the standards of performance contained in the Contract; and

	
	2. a “Workmanship Warranty” that construction, procurement and installation services shall be performed with Contractor’s best skill and judgment, in a good and workmanlike manner; in compliance with the applicable laws and standards, and otherwise in compliance with the standards of performance contained in the Contract.  The completed Project shall perform its intended functions as a complete, integrated operating system and fully in accordance with the Technical Specifications.

	
	The General Warranty shall remain in effect for at least 12 months from Substantial Completion or, if any warranty work is performed on a particular item during the warranty period, for at least 12 months thereafter; this is an “evergreen” warranty in that the warranty shall remain in effect until an item repaired or replaced under the warranty is free from defects or deficiencies for at least 12 consecutive months.  If by not later than 30 days after the General Warranty period Seller notifies Contractor that a breach of the General Warranty has occurred within the General Warranty Period, Contractor shall, at its own cost and expense correct the defect.

	
	Contractor also shall provide a design warranty (the “Design Warranty”) to the effect that: (i) the design and engineering of the Project shall be performed in accordance with the standard of care, skill and diligence as would be provided by an engineering firm experienced in supplying similar services and in compliance with the standards of performance contained in the Contract; the completed Project will comply with the requirements of the Contract and the PSA, and with applicable laws and standards; and the final as-built drawings will be accurate and complete.  The Design Warranty shall be in effect for a period of at least 24 months from Final Completion, and if notified of a deficiency no later than 30 days after the expiration of such period, Contractor shall promptly correct any design defect and repair, replace or re-perform all Work affected by the deficient design.

	
	The Contractor shall also procure standard warranties from suppliers or major equipment, which warranties shall be assigned to Seller following the General Warranty Period.

Contractor’s warranties in favor of the Seller shall be freely assignable to PG&E.

	Scope Changes:
	Changes in the scope of Work, the Contract Amount, the payment schedule, the Project schedule, and the guaranteed Substantial Completion date may be made only by a scope change order approved by Seller and PG&E.  Contractor shall not be entitled to any scope change order except as a result of force majeure; change in law imposing requirements more stringent than those in effect when the Contract was executed; and discovery of pre-existing hazardous materials at the Site.

	Inspection Rights:
	Seller, PG&E and its respective authorized representatives shall have the right to inspect the Work and the Site at any reasonable time, subject in all cases to Contractor’s reasonable safety precautions.  Such inspection of any part of the Work shall in no way relieve Contractor of its obligations to perform the Work in accordance with the Contract or impose any obligation or liability on Seller, PG&E or its representatives.

	Intellectual Property Rights:
	Contractor shall possess (or shall have the right to use) all patents, trademarks, service marks, trade names, and copyrights, and rights with respect to the foregoing, necessary to complete the Work.  Contractor shall agree to indemnify, hold harmless and defend Seller from any claim or liability that may arise as a result of Contractor’s failure to possess (or have the right to use) any such patents, trademarks, service marks, trade names, and copyrights, and rights with respect to the foregoing, necessary to complete the Work and allow the Project to be operated for its intended purpose.

	Risk of Loss:
	Care, custody and control of and risk of loss with respect to the Project shall remain with Contractor until Substantial Completion.

	Assignment:
	The Contract may not be assigned without approval by other party, except as required for financing.  Seller’s rights and obligations under the Contract may also be assigned to PG&E subject only to its agreeing to fulfill any then-outstanding obligations of Seller.

	Performance Assurances:
	Contractor’s performance shall be secured by a guaranty of a creditworthy parent entity or other security acceptable to Seller and PG&E.
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